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Frequently asked questions (FAQ) about ESSB 5186, Antidiscrimination in public
contracting

1. What contracts are required to include the nondiscrimination provision?

Every state contract and subcontract for goods/services and public works.
See RCW 49.60.530(2).

Note: ESSB 5186 did NOT include state contracts for architectural and
engineering services which are governed by RCW 39.80. State agencies
contracting for architectural and engineering services under RCW 39.80,
however, are not precluded from including the nondiscrimination provision.

2. When are state contracts and subcontracts for goods/services and public works required to
include the nondiscrimination provision?

Beginning January 1, 2024.
See RCW 39.26.245(3) (goods/services) and RCW 39.04.160(2) (public works).
Note: ESSB 5186 does NOT apply retroactively. Accordingly, state agencies are

NOT required to amend existing state contracts and subcontracts for
goods/services and public works to include the nondiscrimination provision.

3. Does ESSB 5186 apply to amendments to existing state contracts and subcontracts for
goods/services and public works?

Yes. If a state contract or subcontract for goods/services and public works is
amended on or after January 1, 2024, the amendment should include the
nondiscrimination provision.

4. What public works contracts are required to include the nondiscrimination provision?

All contracts entered into under RCW 39.04 by the state on or after January 1,
2024.

See RCW 39.04.160(2).

The Washington State Procurement Code for Public Works (RCW 39.04) defines
‘contract’ to mean “a contract in writing for the execution of public work for a
fixed or determinable amount duly awarded after advertisement and
competitive bid, or a contract awarded under the small works roster process in
RCW 39.04.155.” See RCW 39.04.010(2). Accordingly, the following state public
works contracts and subcontracts are required to include the nondiscrimination
provision:

= Competitively solicited contracts; and

= Contracts awarded under the small works roster process in
RCW 39.04.155.
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https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26.245
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https://app.leg.wa.gov/RCW/default.aspx?cite=39.04
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https://app.leg.wa.gov/RCW/default.aspx?cite=39.04.010
https://app.leg.wa.gov/RCW/default.aspx?cite=39.04.155
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5. What goods/services contracts are required to include the nondiscrimination provision?

All contracts entered into under RCW 39.26 by the state on or after January 1,
2024.

See RCW 39.26.245(3).

The Washington State Procurement Code for Goods/Services (RCW 39.26), does
NOT define ‘contract’ or otherwise limit the term (other than to exempt a
narrow list of specific contracts from the Procurement Code for Goods/Services
[see RCW 39.26.100; and .102]). Accordingly, the following state goods/services
contracts and subcontracts are required to include the nondiscrimination
provision:

=  Competitively solicited contracts;

= Mandatory use contracts (e.g., Department of Corrections’
Correctional Industries contracts);

= Sole source contracts;
=  Emergency contracts;
= Direct buy contracts; and

= Enterprise procurement solutions developed or established by
the Washington Department of Enterprise Services, including:

o Statewide contracts (f/k/a ‘master contracts’);

o Cooperative purchasing agreements developed
by Enterprise Services; and

o Cooperative purchasing agreements established
by Enterprise Services through state
participation agreements (e.g., NASPO
ValuePoint; MMCAP Infuse; Sourcewell)

6. Goods/Services — Direct Buys — How do state agencies comply with ESSB 5186’s
nondiscrimination provision in contracts for small purchases in which an agency doesn’t provide
any contract language (e.g., contracting for one-time refreshments from a Washington small
business)?

ESSB 5186 requires that every state contract and subcontract for goods/services
and public works must contain the nondiscrimination provision.

See RCW 49.60.530(2).

If state agencies use the Purchase Order form, the nondiscrimination provision
is included as part of the State’s ‘Standard Terms for Purchase of
Goods/Services.’

In enacting ESSB 5186, which was passed unanimously, the Legislature made a
policy decision as to how state agencies should spend money in contracting for
goods/services and public works. That said, the Legislature likely is not unaware
that state agencies occasionally will contract for goods/services but have no
meaningful opportunity to specify contract terms and conditions (or the
transactional cost of doing so is disproportionate to the actual contract).
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https://app.leg.wa.gov/RCW/default.aspx?cite=39.26
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26.245
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26.100
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26.102
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
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Accordingly, although the Legislature’s expectation is clear, as a transactional
matter, state agencies may have occasion to contract for goods/services and not
include the required nondiscrimination provision. Given the policy direction
inherent in ESSB 5186, that should be the exception and not the rule.

Note: Pursuant to ESSB 5186, as of January 1, 2024, all contractors and
subcontractors with the state for public works and goods/services are subject to
the nondiscrimination requirements in the Act. See RCW 49.60.530(1). These
nondiscrimination requirements are the same as the Legislature directed to be
included in state contracts for public works and goods/services.

7. Are subcontracts required to include the nondiscrimination provision?

Yes. Every state contract and subcontract for goods/services and public works
must contain the nondiscrimination provision.

See RCW 49.60.530(2).

8. Are contractors and subcontractors subject to ESSB 5186’s nondiscrimination requirements?

Yes. After January 1, 2024, any contractor, including subcontractors, with the
state for public works or for goods or services is subject to ESSB 5186’s
nondiscrimination requirements and any rules and regulations to implement
ESSB 5186.

See RCW 49.60.530(1).

9. What are the rules and regulations to implement ESSB 5186 that are referred to in the Act?

The rules and regulations to implement ESSB 5186’s nondiscrimination
requirements would be promulgated by the Human Rights Commission
pursuant to its authority under the Washington Law Against Discrimination
(RCW 49.60).

See RCW 49.60.530(1) and RCW 49.60.120(3).

10. What are ESSB 5186’s nondiscrimination requirements?

“The antidiscrimination clauses required by this section must prohibit any
covered contractor or subcontractor from:

(a) Refusing to hire any person because of age, sex, marital status,
sexual orientation, gender identity, race, creed, color, national
origin, citizenship or immigration status, honorably discharged
veteran or military status, the presence of any sensory, mental,
or physical disability, or the use of a trained dog guide or service
animal by a person with a disability, unless based upon a bona
fide occupational qualification: PROVIDED, That the prohibition
against discrimination because of such disability shall not apply
if the particular disability prevents the proper performance of

December 2023


https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.120
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the particular worker involved: PROVIDED, That this section
shall not be construed to require an employer to establish
employment goals or quotas based on sexual orientation;

(b) Discharging or barring any person from employment because of
age, sex, marital status, sexual orientation, gender identity,
race, creed, color, national origin, citizenship or immigration
status, honorably discharged veteran or military status, the
presence of any sensory, mental, or physical disability, or the
use of a trained dog guide or service animal by a person with a
disability;

(c) Discriminating against any person in compensation or in other
terms or conditions of employment because of age, sex, marital
status, sexual orientation, gender identity, race, creed, color,
national origin, citizenship or immigration status, honorably
discharged veteran or military status, the presence of any
sensory, mental, or physical disability, the use of a trained dog
guide or service animal by a person with a disability: PROVIDED,
That it shall not be an unfair practice for an employer to
segregate washrooms or locker facilities on the basis of sex, or
to base other terms and conditions of employment on the sex
of employees where the commission by regulation or ruling in a
particular instance has found the employment practice to be
appropriate for the practical realization of equality of
opportunity between the sexes; or

(d) Printing or circulating, or causing to be printed or circulated, any
statement, advertisement, or publication, or to use any form of
application for employment, or to make any inquiry in
connection with prospective employment, which expresses any
limitation, specification, or discrimination as to age, sex, marital
status, sexual orientation, gender identity, race, creed, color,
national origin, citizenship or immigration status, honorably
discharged veteran or military status, or the presence of any
sensory, mental, or physical disability, the use of a trained dog
guide or service animal by a person with a disability, or any
intent to make any such limitation, specification, or
discrimination, unless based upon a bona fide occupational
qualification: PROVIDED, That nothing contained herein shall
prohibit advertising in a foreign language.”

See RCW 49.60.530(3).

11. Does ESSB 5186 include any other contract requirements?

Yes. “The nondiscrimination clause must contain a provision requiring
contractors and subcontractors to give written notice of their obligations under
that clause to labor organizations with which they have a collective bargaining
or other agreement.”
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See RCW 49.60.530(2).

12. How will agency contracting professionals know whether their contractor or subcontractors
have collective bargaining or other labor agreements?

Agency contracting professionals likely will not know this information at the
time of contracting. Accordingly, the recommended nondiscrimination contract
provision is designed to incorporate ESSB 5186’s requirement for contractors
and subcontractors to give written notice of their obligations under that clause
to labor organizations with which they have a collective bargaining or other
agreement.

13. Are state agency contracting professional required to investigate discrimination allegations and
enforce the Washington Law Against Discrimination?

No. State agencies who receive discrimination allegations pertaining to state
contracts and subcontracts for goods/services and public works should forward
such allegations to the Human Rights Commission at the following:

https://www.hum.wa.gov/file-complaint

14. Where can agency contracting professionals access the nondiscrimination contract provisions
required by ESSB 51867

ESSB 5186 required the Washington Department of Enterprise Services, in
collaboration with the Office of Minority and Women's Business Enterprises, the
Office of Equity, and the Human Rights Commission, to develop standard
template contract provisions for public works and goods and services contracts
to meet the provisions of the Act.

See RCW 49.60.530(2).

Enterprise Services, in collaboration with the statutorily designated
collaborating agencies and the Office of the Attorney General, have developed
the following tools for state agencies to utilize in their contracts:

= Nondiscrimination contract provision: This provision can be
used in state contracts and subcontracts for goods/services and
public works.

= A bidder certification provision: This optional provision can be
used in competitive solicitations to assist state agencies with
determining responsive bids.

=  Updated ‘standard terms for purchases of goods/services’
(which is linked to the Purchase Order template): The Purchase
Order template, for example, can be used, for example, for
direct buy purchases.

= Training resources to implement ESSB 5186.
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https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.hum.wa.gov%2Ffile-complaint&data=05%7C02%7Cangie.mclane%40des.wa.gov%7Cce66453d62d5425c486508dc0008c550%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C638385284866897493%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=DZD02szbOMHzUiIZU4Wr0Vu4kDOdrCOiSxNj2emvCtg%3D&reserved=0
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
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These tools are available on DES’ website.

15. Where can | find the applicable law?

ESSB 5186 along with committee reports and other related information is
available on the Washington State Legislature’s website (bill information).

ESSB 5186 has been codified to amend the following three state statutes:

=  WLAD. The Washington Law Against Discrimination
(RCW 49.60), adding new section RCW 49.60.530.

=  Goods/Services. The Washington State Procurement Code for
Goods/Services (RCW 39.26), amending RCW 39.26.245 (to add
subsection 3). See RCW 39.26.245(3) (“All contracts with the
state for goods or services entered into under this chapter on
or after January 1, 2024, are subject to the requirements
established under RCW 49.60.530.”).

= Public Works. The Washington State Procurement Code for
Public Works (RCW 39.04), amending RCW 39.04.160 (to add
subsection 2). See RCW 39.04.160(2) (“All contracts entered
into under this chapter by the state on or after January 1, 2024,
are subject to the requirements established under
RCW 49.60.530.”).
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https://des.wa.gov/purchase
https://app.leg.wa.gov/billsummary?BillNumber=5186&Year=2023&Initiative=false
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60
https://app.leg.wa.gov/RCW/default.aspx?cite=49.60.530
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26.245
https://app.leg.wa.gov/RCW/default.aspx?cite=39.26.245
https://app.leg.wa.gov/RCW/default.aspx?cite=39.04
https://app.leg.wa.gov/RCW/default.aspx?cite=39.04.160
https://app.leg.wa.gov/RCW/default.aspx?cite=39.04.160
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