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Task Force On Noneconomic Damages 
 

 
October 2005 
 
 
 This letter transmits the final report from the Task Force on Noneconomic Damages.  In 2004, the 
Washington State Legislature created this task force to “… prepare a study and develop, for consideration 
by the legislature, a proposed plan for implementation of an advisory schedule of noneconomic damages 
in actions for injuries resulting from health care."  See Chapter 276, Laws of 2005, Section 118 (ESHB 
2459). 
 
 Our multidisciplinary task force was comprised of representatives from virtually all relevant 
stakeholder groups.  Early on in the task force proceedings, we commissioned a report and analysis of 
possible methods and means by which such an advisory schedule could be developed and implemented.  
We chose Drs. Michelle Mello and David Studdert, of the Harvard University, to provide us with this 
analysis and used their work as a foundation for further task force debate.  Over the course of many 
meetings, we fully considered the options and alternatives presented by the Mello-Studdert report, as well 
as the advantages and disadvantages of such an advisory schedule.   
 
 One of the members of the task force (Gary Morse, Physicians Insurance) believes that discussion 
of advantages and disadvantages of an advisory schedule went beyond the scope of the legislative 
mandate by addressing the public policy question of whether an advisory schedule is a meaningful 
solution to perceived problems in health care liability.  However, all of the remaining task force members 
considered discussion of pros and cons as an essential and integral part of the legislative charge.  
Therefore, our final task force report addresses both the logistical barriers and perceived policy concerns 
inherent in implementing such a schedule.   
 
 The task force offers this report as a path forward to implement an advisory schedule for 
noneconomic damages, should the Legislature wish to continue discussion on these issues.  We believe 
the report that follows is an excellent summary of the issues that will need to be addressed and the options 
available to begin detailed development of an advisory schedule.   
 
Thank you.  
 
 
 
 

 

Patricia C. Kuszler, M.D., J.D., Chair 
Task Force on Noneconomic Damages 
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I. PREFACE 
 

Legislative Charge 
 

The 2004 Legislature established a task force, which was directed to  
 

“… prepare a study and develop, for consideration by the 
legislature, a proposed plan for implementation of an advisory 
schedule of noneconomic damages in actions for injuries 
resulting from health care under chapter 7.70 RCW.”   

 
The purposes behind the plan for an advisory schedule were to increase “the 
predictability and proportionality of settlements and awards” for noneconomic 
damages in medical malpractice cases.  (See Appendix A, Chapter 276, Laws of 
2004, Section 118; ESHB 2459.)   
 
For those uninitiated to this topic, “noneconomic damages” are those damages 
that compensate a plaintiff in a legal action for pain, suffering, disfigurement, loss 
of companionship, and other harms arising from an injury that do not have direct 
financial consequences.  They do not include punitive damages, nor the direct 
economic losses suffered by an injured individual.  In Washington, as in many 
states, juries are provided only general guidance about how to calculate 
noneconomic damages.  Debate has ensued over whether awards for 
noneconomic damages are rational or excessive in some cases.   
 
The Legislature set out the composition of the task force in statute. 
The Governor appointed the nonlegislative members of the task force and 
selected a chair.  The membership reflects diverse and informed views on this 
topic.  (See Appendix B.) 
 
The task force was directed by the Legislature to consider a set of elements 
relevant to the topic of noneconomic damages in health care cases, as follows: 
 
• What information can most appropriately provide guidance to the trier of fact 

(jury or judge), giving consideration to past noneconomic damage awards for 
similar injuries or similar claims, considering the duration and severity of 
injuries and other appropriate factors. 

 
• What is the most appropriate format in which to present the information to 

the trier of fact. 
 
• When and how an advisory schedule should be used in dispute resolution 

settings and at trial. 
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In development of the implementation plan for an advisory schedule, the task force 
was to consider the elements noted above and to identify: 
 

• The statutory, regulatory, or court rule changes necessary to implement an 
advisory schedule (and any other necessary documents). 

 
• The time required to implement any schedule authorized by the Legislature. 

 
Implementation of any plan developed by the task force was contingent on further 
statutory authorization by the Legislature.  The task force was appropriated 
$75,000 for the work and given an October 31, 2005 deadline to prepare a plan for 
possible implementation of an advisory schedule for noneconomic damages. 
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II. EXECUTIVE SUMMARY 

 

A. General Observations 
 
The Task Force on Noneconomic Damages sought to fulfill the intent of the 
legislative charge to explore the feasibility and advisability of a statutorily 
imposed noneconomic damages schedule in medical malpractice cases.  
Preliminary research revealed that although several states have imposed 
caps on noneconomic and total damages, no state has developed a nuanced 
noneconomic scale or schedule such as that envisioned by the Legislature.  
Thus, the task force found itself in largely uncharted waters. 
 
The task force ultimately sought expert help and identification of options from 
Drs. Michelle Mello and David Studdert from the Harvard School of Public 
Health, nationally known experts and scholars on the law and policy issues 
inherent in medical negligence.  The resulting report concluded that such a 
damages schedule would best be created by aligning tiers of injuries to tiers 
of noneconomic losses and the subsequent assignment of dollar values to 
each tier.  The former task could be accomplished by modifying and adapting 
an existing quantitative injury severity scale, such as that developed by the 
National Association of Insurance Commissioners (NAIC).  The latter task, the 
dollar valuation of the tiered injuries, would require substantial data, much of it 
currently unavailable.  This valuation process has virtually no analog and 
would require primary de novo development, a substantial but not 
insurmountable task.  Once such a schedule is developed, its implementation 
will require substantial changes in legal procedure and process.  The task 
force remains concerned that, depending on the manner in which an advisory 
schedule is implemented, it may function more often than not as a cap and be 
deemed impermissible under the Constitution of the state of Washington.  
See Sofie v. Fibreboard Corp. at Appendix H.  Finally, in surveying the limited 
empirical information available with respect to malpractice incidence, actions 
and attendant costs, the task force concluded that an advisory noneconomic 
damages schedule would be only one of many needed steps to significantly 
ameliorate this complex problem. 
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B. Creating a Noneconomic Damages Schedule:  Logistics and Data 

Issues  
 
As noted in the Mello-Studdert report and the Data Subcommittee report, 
creation of a noneconomic damages schedule will require substantial work, 
input from a variety of stakeholders, and access to and development of 
several new data sets.   
 
If the quantitative NAIC injury severity scale is adopted, it will require 
adaptation for malpractice cases.  As noted in the Mello-Studdert report, 
establishment of the tiers will require input from a variety of experts and lay 
persons to fully and fairly characterize injuries caused by medical negligence 
and their complementary placement in tiers for noneconomic damages.  This 
exercise will require substantial education and understanding of injury, its 
severity and long-term sequelae on the part of those involved in identifying, 
defining, and creating the tiers that will make up the schedule. 
 
The second component of a noneconomic damages schedule will be the 
dollar valuation at each of the tiers.  The lack of data is, by far, the most 
profound barrier to the establishment of a noneconomic damages schedule.  
The Data Subcommittee's report details the comprehensive data that will be 
required for valuation of noneconomic damages at each tier.  The task force 
fully concurs with the Mello-Studdert analysis that precedential data is the 
most viable source for devising values for noneconomic damages.  At 
minimum, detailed information on closed claims, open claims, and exposure 
data will be required.  Much of the necessary data is not only publicly 
unavailable, but is simply non-existent.  For example, many judgments do not 
reveal or document what amount was awarded for economic versus 
noneconomic damages.  Much of the data related to amounts paid out, such 
as that held by malpractice insurers, hospital, and health care entities, is 
proprietary in nature.  Obtaining and funding appropriate analysis of the 
necessary data will require legislative action.   
 
 
C. Implementing a Noneconomic Damages Schedule:  Changes in 

Legal Process 
 
Assuming a noneconomic damages schedule was developed, use of the 
scale would require changes in legal process at several levels.  First, 
legislative action must be taken to account and prescribe for the use of an 
advisory noneconomic damages schedule, provide for its maintenance and 
periodic revision, and address conflicts with other existing statutes.  Second, 
the Legislature will need to provide guidance on both the preferred type of 
advisory schedule and the manner in which such an advisory schedule should 
be presented to juries and judges.  The Legislature will need to define when it 
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might be appropriate and just to provide for exceptions, and how "outlier" 
cases − those presenting truly extraordinary circumstances or injury or gross 
negligence − may be dealt with by jury.  Third, there is the issue of jury 
instructions, their development and use.  Given that the schedule would be 
advisory only, it may be necessary to define the options open to the jury, to 
ensure the schedule is not viewed as prescriptive.  This would result in the 
schedule functioning as a de facto cap, potentially leading to questions of 
constitutionality.  These legal process issues will require input and buy-in from 
not only the Legislature, but also the judiciary and legal profession.  Only after 
the Legislature defines a type of advisory schedule and the manner of its use 
can these more detailed implementation issues be fully developed.  Thus, the 
task force recommendations in this area are of a most general nature. 

 
 

D. Impact on Justice, Fair Compensation, and Deterrence of 
Malpractice  

 
Both the Policy Subcommittee and the task force as a whole discussed the 
recommendation of the Mello-Studdert report at length.  The task force 
concluded that implementation of an advisory schedule is feasible using the 
tiered classification of injuries and assignment of dollar values as described in 
the recommendations.  As noted above, the development of the schedule will 
require significant assistance from a range of experts, as well as the 
development of currently unavailable data sets.  This will be a lengthy 
development process that must be informed by analysis of the empirical 
evidence regarding the nature of the current alleged malpractice crisis and its 
underlying causes.  This is particularly critical because, should the Legislature 
choose to further develop and implement an advisory noneconomic damages 
schedule, Washington will be the first state in the nation to do so and is likely 
to receive substantial national attention and scrutiny.  
 
As the Legislature decides whether to develop and implement an advisory 
noneconomic damages schedule, there are a host of advantages and 
disadvantages that must be considered.  These are discussed in more detail 
in the reports of the various subcommittees.  The task force believes that it is 
essential that the schedule be advisory only, so that it does not function as a 
cap.  In addition to the fact that a de facto cap would likely be unconstitutional 
in our state, it may also compromise justice, fairness, and deterrence – 
fundamental aims of the tort system and deeply held societal and cultural 
values.   

 
The Mello-Studdert report details both theoretical and actual models of 
advisory schedules.  The latter have been implemented in limited fashion in 
other nations, typically those with well-developed national, publicly funded 
health care systems.  All are worthy of further study and consideration should 
the Legislature proceed to adopt an advisory noneconomic damages 
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schedule.  Such a schedule should build upon states’ and international 
experiences with caps or ceilings on damages.  Thus, an advisory schedule 
could be viewed as a more sophisticated and sensitive approach to creating 
greater proportionality in damage awards.  Because juries currently are 
unguided in their assessment of pain and suffering, a well-grounded schedule 
composed by both lay persons and experts could form the basis of more 
rational and educated awards.  Greater access to justice may be a salutary 
added outcome.  Disregarding the question of whether or not an advisory 
schedule addresses perceptions about the incidence and cost of malpractice, 
a schedule could advance the goal of greater rationality and proportionality in 
medical malpractice settlements and awards.    

 
However, even a purely advisory noneconomic damages schedule will have 
an impact on justice for both injured parties and allegedly negligent health 
care providers that could be construed in a negative as well as positive light.  
While an advisory schedule would not deprive individuals of their right to a 
trial by jury, many fear that it may diminish respect for the individuality of the 
plaintiffs and fail to fully and fairly compensate them for their unique, nuanced 
injury.  In this sense, plaintiffs in malpractice cases will be profoundly 
disadvantaged in comparison to plaintiffs in other personal injury torts where 
no such schedule exists.  Is a disabling injury less worthy of full compensation 
because it resulted from medical negligence rather than a fall from a faulty 
staircase?  A schedule, even an advisory schedule, may erode the right of the 
plaintiff to obtain compensation that will make him as “whole” as possible.  
Even with a schedule in place that is purely advisory, the task force agreed 
that a schedule must be flexible and permeable enough to accommodate 
extraordinary cases, based on these concerns.  
 
Another fundamental aim of tort law is the deterrence of bad practice or 
negligence.  An advisory schedule may function to limit damages and, as a 
result, may limit the role damages and liability play in deterring substandard 
practice.  In addition, although health care providers may welcome such a 
schedule, the greater certainty with respect to noneconomic damages values 
may stimulate more plaintiffs to seek redress for their injuries.  Plaintiffs who 
might abandon or seek settlement at lesser values because of uncertainty in 
noneconomic damages awards may now have an incentive to proceed to trial 
knowing that their injury is associated with a defined dollar damages value.  
There are opposing views on whether interest and willingness to use 
mediation or other alternative dispute resolution may be of more or less 
interest to plaintiffs when they have a damages yardstick, even if it is purely 
advisory.  It is also possible that the advisory nature of the schedule will 
quickly cause the schedule to serve as a floor for damages and may 
inadvertently lead to boosting of the alleged economic damages. 
 
In addition to the effects on justice, fairness, and deterrence summarized 
above, the task force debated whether imposition of an advisory 
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noneconomic damages schedule would have a positive impact on the cost 
and incidence of malpractice and on the cost of malpractice insurance.  
Whether an advisory schedule would succeed in effecting such a result is 
speculative at best.  Research and tracking does not definitively support the 
allegation that the cost of malpractice insurance is in a crisis state or that 
malpractice judgments are the sole, or even primary cause, of insurance 
costs, although relevant stakeholders remain divided on this premise.  The 
task force ultimately concluded that the Legislature must be aware that 
adoption of an advisory schedule is only one possible response to the 
complex and multifactorial problem of medical negligence and malpractice 
actions. 
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III. TASK FORCE PROCESS AND SCOPE OF WORK 
 

A. Process and Organization 
 

After appointment, the task force began its efforts in earnest in  
January 2005 and met periodically throughout the year, either as an 
entire group or within subcommittees.  Three subcommittees were 
formed, consistent with the legislative direction: 

 
• Policy Subcommittee (Chair:  Dr. Patricia Kuszler) 

This group examined underlying advantages, disadvantages, and 
policy issues attendant to the development of a schedule.   

 
• Data Subcommittee (Chair:  David Kennerud)   

This group examined medical malpractice data that would need to be 
available to effectively construct an advisory schedule, data sources, 
and how data related to scheduling options. 

 
• Process Subcommittee (Chair:  Mary Spillane) 

This group examined statutory, court rule, and related topics that would 
need to be addressed should an advisory schedule be put in place. 
 

B. Initial Scope of Work  
 

The task force initially considered and discussed the legislative 
authorization and the challenges attendant to development of an actual 
advisory schedule.  It was evident to the task force early on that creating 
such a schedule of damages was breaking new ground, and that there 
was no precedent for such a schedule in the United States.  Some 
international models were available for review.  The task force concluded 
that there was also a deficiency in available data, great complexity in 
creating any of the possible alternative schedules, and a lack of 
implemented models in the United States (in contrast to ceilings or 
“caps” on noneconomic damages).  Consequently, it determined that the 
scope of its work should be to offer a reasonable implementation plan, 
should the Legislature make a policy choice to continue development of 
an advisory schedule for noneconomic damages.  The task force 
determined that such a plan would set out options for damages 
schedules and identify processes that would need to be undertaken to 
develop a schedule.  The task force thought it important to provide some 
discussion of the advantages and disadvantages presented by use of an 
advisory schedule in medical malpractice cases.  Legislative members 
joining the task force after the 2005 legislation session confirmed and 
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reiterated their belief that this was the proper scope of work by the task 
force. 
 

C. Use of Experts 
 

In April 2005, after review of an array of literature on the topic of 
noneconomic damages, the task force approved the hiring of one or 
more experts to assist them in evaluating possible models or bases for 
calculating noneconomic damages.  Drs. Michelle M. Mello and David M. 
Studdert of the Harvard School of Public Health were retained to advise 
the task force on current approaches to calculating noneconomic 
damages, to describe approaches that promised equitable and 
predictable compensation for noneconomic losses, and to make 
recommendations.  Drs. Mello and Studdert met with the task force (via 
conference call) to discuss a draft of the report and possible 
recommendations.  The full report, entitled Options for Rational 
Scheduling and Valuation of Noneconomic Damages, is set out in 
Section V of this report.   

 
The task force uniformly found the Mello-Studdert report to be scholarly, 
instructive, and comprehensive in its assessment of available models or 
schedules for noneconomic damages.  It is a key aspect of our 
recommendations and report to the Legislature. 
 
The Mello-Studdert report will guide the Legislature through the 
purposes served by noneconomic damages, other state approaches to 
such damages, and the theory and mechanics of designing damage 
schedules.  It sets out five possible approaches to the scheduling of 
noneconomic damages, considering the strengths and weaknesses of 
each.  Recognizing that creation of a schedule is not a straightforward 
exercise, the report recommends an approach that the authors believe 
addresses the goals of equity, consistency, efficiency, and predictability 
of compensation for personal injury.  The report also contains discussion 
of a number of policy and process considerations helpful to future efforts. 
 
Relying on the Mello-Studdert report and through numerous discussions 
among the full task force and its subcommittees, the task force was able 
to gain consensus on a set of core recommendations.  These form the 
basis of a plan by which the Legislature can move forward to create an 
advisory schedule if it so chooses.  The work of the subcommittees, and 
their respective reports, further informs this legislative effort.  The reports 
of the Policy, Data, and Process Subcommittees are set out at Sections 
VI, VII, and VIII, respectively.  
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IV. TASK FORCE CONCLUSIONS AND RECOMMENDATIONS 
 
If the Legislature chooses to proceed with development of a schedule for 
noneconomic damages, the task force makes the following conclusions and 
recommendations: 
 
 

Recommendation One: 
Make a Considered Choice of a Damage Schedule Option 
 

 The Mello-Studdert report offers the most comprehensive, current analysis 
of the options available for scheduling noneconomic damages.  It should 
be relied upon and serve as key guidance on policy choices.  Given the 
fact that the schedule will be advisory, the Legislature should review and 
consider all of the models in deciding on one that it believes can be the 
most rational, fair, and easy to use in the civil justice system, and then 
undertake development of the model in detail. 

 
 The Legislature should adopt a schedule that is a blend of the quantitative 

tiering of injuries coupled with a dollar valuation at each tier, as 
recommended in the Mello-Studdert report.  This basis for scheduling 
noneconomic damages offers the best guidance to juries, plaintiffs, and 
defendants, and does not suffer from the same limitations as other 
schedules discussed in the report.  With the quantitative scale of severity, 
there are existing scales that form a reasonable bases upon which to 
proceed, subject to some improvements and modifications.  The 
precedential approach to assigning dollar values to the tiers gives 
deference to the role of courts and juries.  Although there are currently 
barriers to gathering data on previous decisions, legislative action could 
call for collection of needed data.   

 
 The choice of a schedule and type of schedule requires legislation. 
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Recommendation Two: 
Define the Nature and Manner of Use of a Damages Schedule 

 
 Any schedule should be advisory and not prescriptive.  The schedule 

should also be piloted and evaluated as to its usefulness in dispute 
resolution and for juries, and in reaching the legislative goals of 
predictability and proportionality.  The schedule should not serve as a cap 
or ceiling on damages. 

 
 The precise format in which to present the schedule to the jury should be 

subject to further policy debate, to more precisely define the meaning of 
“advisory.”  See Report of the Process Subcommittee, at Section VIII. 

 
 If a schedule is adopted, even as an advisory model, it should be flexible 

enough to address extraordinary, unique, and compelling circumstances 
of individual cases. 

 
 Any schedule must be maintained through an ongoing process of 

evaluation and adjustments, either by legislative action or by a body with 
delegated power to do so. 

 
 

Recommendation Three: 
Define a Specific Development Process 

 
 The Legislature should establish a commission or panel to begin detailed 

development of the quantitative scale of injury and assignment of dollar 
values. 
 
 Any commission or panel should include both experts and consumers.  

The task force uniformly agreed that both lay and expert opinion and input 
are essential to creation of a credible and fair damages schedule. 

 
 The Legislature should define the process to be used by a commission or 

panel – does it take testimony, hold hearings, and the like?  Given the 
complexity of that task, it is recommended there be some formal process 
for the panel to hear from experts, citizens, and those interested. 
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Recommendation Four: 
Recognize the Timeframe for Developing an Advisory Schedule 

 
 The timeframe for development of an advisory schedule should be realistic 

and could take two to five years, as the undertaking is complex and 
political.  Numerous experts and interested stakeholder groups must be 
engaged in the process.  Underlying data needs to be developed to 
support the valuation component of a schedule. 

 
 

Recommendation Five: 
Grant Authority to Gather Sufficient Data 

 
 Lack of comprehensive medical malpractice data is a significant, but not 

insurmountable, barrier to use in a precedential approach of valuing tiers 
of injury in a damage schedule.  Much of the needed data does not 
currently exist and will need to be developed de novo.  Legislation or other 
steps that allow for collection of a broad array of medical malpractice data 
would be extremely advantageous, if not essential, in designing the 
valuation aspect of injury tiers in any advisory schedule.  See Report of 
the Data Subcommittee, at Section VII.   

 
 

Recommendation Six: 
Consider Legal Issues Fully 

 
 There should be further legal analysis of the implications of the Sofie v. 

Fibreboard Corp., 112 Wn. 2d 636, 771 P.2d 711 (1989) in the context of an 
advisory schedule.  This is an essential analysis in implementing the 
schedule in such a way that it will not be construed as or function as a 
cap.  See discussion at Appendix G, Mello article, “Are Medical 
Malpractice Damages Caps Constitutional?  An Overview of State 
Litigation.” 

 
 Limiting the use of an advisory schedule to medical malpractice cases 

only, and not to all tort personal injury cases, presents additional legal and 
constitutional questions.  Moreover, extrinsic to the legal questions, there 
are questions of fairness and justice inherent in carving out only one 
etiology of personal injury for special judicial treatment.  There should be 
further legal analysis of the advisability of limiting the use of a schedule to 
only health care cases.  
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V. REPORT:  OPTIONS FOR RATIONAL SCHEDULING AND 
VALUATION OF NONECONOMIC DAMAGES  
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VI. REPORT OF POLICY SUBCOMMITTEE 
 

The Policy Subcommittee examined many of the advantages and disadvantages 
to implementation of the use of an advisory schedule for noneconomic damages 
in medical malpractice cases.  The discussion in that group reflected the larger 
group discussion about the advisability of a noneconomic damages schedule.  
We are confident that the Mello-Studdert report comprehensively identifies the 
methods by which such a schedule could be constructed.  The task force concurs 
with their recommendation that a quantitative tiering of injuries be devised and 
that each tier be assigned a dollar valuation based on data drawn from 
precedential malpractice cases.  This represents a reasoned, fair, and fact-based 
approach to develop a noneconomic damages schedule.  If the Legislature were 
to adopt this recommendation, significant research, development, and data 
resources would need to be invested to create what would be the first 
noneconomic damages schedule in the United States. 
 
However, neither the Policy Subcommittee nor the task force as a whole was 
able to reach a consensus on the underlying question of whether a schedule 
should be adopted.  We believe that the advantages are counterbalanced by 
disadvantages.  The subcommittee and the task force thought it important to give 
the Legislature a sense of the debate and issues identified during the course of 
the task force’s deliberations.  Issues that were discussed among the 
subcommittee members and the task force are set forth below along with 
accompanying statements of the advantages and disadvantages flowing from 
each issue. 
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Identified Issues, Advantages, and Disadvantages 

 
Issue 1: Unprecedented nature of an advisory schedule  

for noneconomic damages 

Advantages 

Theoretical models, such as those catalogued and proposed by 
Mello and Studdert could be operationalized.  Models in other 
disciplines that guide judicial processes could be used as 
examples.  These include workers compensation or child 
support scales.  The legal and judicial community is capable of 
using and administering similar guidelines in both civil and 
criminal contexts.   

Disadvantages 

Development and use of a schedule for noneconomic damages, 
advisory or not, is unprecedented in the United States.  No other 
state has sought or attempted to develop a nuanced schedule to 
put a dollar value on the subjective concept of pain and 
suffering.  A few other nations have such schedules, but these 
function within completely different legal systems and social, 
economic, and cultural constructs.  There is no example upon 
which to model such a schedule and no data to provide a 
reliable starting point for defining and valuing noneconomic 
damages. 

Issue 2: Technical complexity of creation of a schedule 

Advantages 

With a substantial investment of time and resources, several 
theoretical models are available upon which to create tiers of 
injuries and apply values to them.  (See Mello-Studdert report.)  
There is substantial flexibility not only in how to design a 
schedule, but also in defining how a jury could utilize a schedule. 

Disadvantages 

Given the fact that an advisory schedule for noneconomic 
damages exists in theory, but has not been operationalized in 
any U.S. jurisdiction, development of a schedule would be a 
complex and expensive undertaking, with no empirical evidence 
to support a positive outcome.  A long period of time may be 
required to amass the data necessary to support the valuation of 
injuries contemplated in the Mello/Studdert report. 
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Issue 3: Access to justice 

Advantages 
Delineating noneconomic damages in a schedule may increase 
predictability and settlements, and give injured parties that might 
not otherwise seek redress an incentive or basis to go forward 
with their claim. 

Disadvantages 
Injured parties have the right to a trial by jury unencumbered by 
constraints and limitations imposed by the government.  A 
schedule, unless purely advisory, may defeat this right.   

Issue 4: Respect for the individual nature of the  
injured person’s claim and damages 

Advantages 
A schedule could be purely advisory and not limit a jury to the 
suggested values, protecting the exceptionally damaged plaintiff 
and unique claims. 

Disadvantages 
The current system protects individuality of plaintiffs’ claims and 
their uniqueness.  A schedule could erode this bedrock principle 
of tort liability for negligent acts. 

Issue 5: Flexibility of a noneconomic damages schedule 
as opposed to a cap 

Advantages 

A schedule does not suffer from the same deficiencies as a “flat 
cap” or ceiling on damages and can be viewed as a more 
sophisticated, principled, and sensitive approach to managing 
damages.  A schedule can give “ranges” of values to various 
injuries and can, over time, be adjusted for exceptional cases.  
Criteria could be developed to guide juries in such situations as 
well. 

Disadvantages 

To be effective, a schedule can have only a limited number of 
“cells” of injuries to which dollar values are assigned.  This may 
make it difficult to include tiers of injuries and values that are 
both nuanced and broad enough to compensate the unique 
individual or aspects of a case that increase the pain and 
suffering beyond a “normal” range.  It may be construed as 
prescriptive and function as a de facto cap.   
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Issue 6: Alternative dispute resolution issues 

Advantages 

A schedule might address those cases of more minor injury, 
which under current systems, often go uncompensated (also an 
access to justice issue).  If a schedule were combined with 
available arbitration and mediation processes, more claims 
would likely be settled at lower costs. 

Disadvantages 

Fear of unknown potential damages at trial currently can drive 
reasonable settlements by defendants and serves to decrease 
the number of cases and ultimately the societal costs of 
litigation.  A schedule may have the effect of taking such an 
incentive away, resulting in more trials rather than early 
resolution of disputes.  

Issue 7: Inequity between medical malpractice versus  
other personal injury torts 

Advantages 

As part of a solution to widespread criticism of medical 
malpractice case outcomes, a schedule could be a helpful, and 
innovative development be piloted and, if successful, become a 
model for the nation.  It is a rational response to a critical 
problem. 

Disadvantages 

A schedule that is applicable only to medical malpractice cases 
creates a different approach than that for all other personal 
injury tort cases.  This may raise constitutional issues and 
questions.  For example, is it rational to limit a schedule to only 
one particular type of tort when the injuries may be similar?  
When two plaintiffs have suffered similar injuries, should they be 
protected differently under the law and by the courts merely 
because one sustained their injury from medical negligence 
while the other sustained it from a car accident?  

Issue 8: Effect on medical malpractice insurance rates 

Advantages 
A schedule is one tool, when used in combination with others, 
which could increase predictability of settlements and judgments 
and, accordingly, help the insurance market remain stable and 
make more insurers willing to provide coverage.   

Disadvantages 
It is unclear whether adoption of a schedule would have any 
effect on ameliorating rates or addressing a “crisis” that some 
believe exists in medical practice coverage.  
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Issue 9: Effectiveness of tort remedies generally 

Advantages 
A schedule may be an incentive for more claimants to seek fair 
recovery for injuries due to negligent acts in health care settings. 
(This is an access to justice issue as well.) 

Disadvantages 

Use of a schedule will not address the failure of the tort system 
to provide compensation to those injured by acts of negligence.  
Only a small percentage (1-5 percent) of patients injured by 
medical negligence seek redress.  A schedule would not further 
incentives to deter bad practice. 

Issue 10: Transparency of quality assurance and patient safety 

Advantages 

Use of a schedule, particularly combined with a process to 
collect medical malpractice data, could assist in analysis of 
trends and significant problem areas.  In the long term, this 
could allay medical community fears that liability will result from 
quality assurance efforts and systematic attempts to address 
patient safety. 

Disadvantages 

Use of a schedule would not address transparency with respect 
to quality assurance and patient safety.  It would not encourage 
public disclosure or sharing of information necessary to focus on 
corrective action or advances in patient safety or systems 
improvements.  

Issue 11: Fair compensation to plaintiffs and counsel 

Advantages 
A schedule, even if advisory, can increase predictability, 
promote settlement, and avoid undervaluation of a plaintiff’s 
injury. 

Disadvantages 

Some believe a schedule would unfairly reduce levels of 
compensation to plaintiffs and their counsel.  A schedule may 
reduce settlements, and parties may be more willing to take 
risks and incur costs associated with trial.  Uncertainty with 
respect to possible verdicts drives settlements and limits 
litigation and all its attendant costs.  
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Issue 12: Impact of a noneconomic damages 

on the jury process and system 

Advantages 
Juries may need more guidance on damage awards, especially 
with respect to assessing noneconomic damages.  The judges 
on the task force indicated that juries would welcome more 
definitive guidance. 

Disadvantages Most people think the jury system works well and they trust 
juries to fairly evaluate cases.   

Issue 13: Impact of a noneconomic damages schedule on other damages 

Advantages 
A noneconomic damages scale may foster more careful and 
precise analysis of the economic damages, because 
noneconomic damages will be less likely to be used to substitute 
for difficult-to-calculate economic damages. 

Disadvantages 
Adoption of a schedule might have the unintended consequence 
of increasing the scope and cost of economic damages.  More 
often it simply is not clear what percentage of total damages is 
noneconomic, so awards may still be large.  

 
In conclusion, the Policy Subcommittee concurs that the model recommended by 
the Mello-Studdert report offers the best option for a schedule that might provide 
guidance to plaintiffs, defendants, and juries.  However, the subcommittee is 
unable to conclude that the advantages of a schedule clearly outweigh the 
disadvantages.  The Legislature will need to fully explore the impact of such an 
advisory schedule on justice, fairness, and deterrence.  We urge the Legislature 
to fully and rigorously examine empirical data and underlying causes of medical 
error and resulting malpractice actions.  It seems unlikely that implementation of 
an advisory noneconomic damages schedule alone is sufficient to address the 
multifaceted and complex issues inherent in medical negligence and malpractice 
litigation.   
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VII. REPORT OF DATA SUBCOMMITTEE 
 
The Data Subcommittee identified a number of data issues that will need to be 
resolved should the Legislature decide to implement an advisory schedule of 
noneconomic damages.  These issues have been divided into three major 
categories:   

1. Drafting of statutes authorizing collection of necessary data; 
2. Defining the data elements to be collected; and  
3. Commissioning special studies to obtain supplemental data and provide 

additional analysis of medical malpractice experience. 
 
A. Background 

 
The creation of a schedule for noneconomic damages will require the availability 
of a variety of data on medical malpractice claims.  The Mello-Studdert report 
(Section V) identifies the following key decision points in designing a schedule: 

1. Proxy measure for noneconomic loss 
2. Number of injury tiers 
3. Inclusion of age in the injury tiers 
4. Assignment of relative weights to tiers 
5. Process/decision makers for assigning dollar values to tiers 
6. A single dollar value, multiple values, or value range for each tier 

 
The existence of a robust database of medical malpractice claim data can help 
with many of these steps.  For example: 

• The volume of data and specific data elements collected will influence the 
number of tiers that can be reasonably used and whether age can be 
used. 

• Historical claim data can assist in assigning weights, dollar values, or 
ranges to tiers. 

 
It is primarily the second item, assigning values, where a historical database can 
provide assistance.  The task force does not suggest that historical claim data is 
the only source for informing these decisions, but strongly believes that a 
comprehensive database of historical claim data can provide invaluable 
assistance in the decision-making process.  In addition, even if the ultimate 
decision were not to proceed with construction of a schedule for noneconomic 
damages, the existence of such a database would prove to be valuable to 
Washington State. 

Task Force on Noneconomic Damages Report  77 
October 2005 



 
B. Legislation Needed to Collect Necessary Data  
 
Currently, there is not a single state agency with the authority to collect 
comprehensive medical malpractice data.  The Office of the Insurance 
Commissioner (OIC) has at least some authority to collect data from primary 
insurance companies.  The Washington State Department of Health (DOH) has, 
or could be granted legislatively, the authority to collect claims data from the 
regulated health care providers and facilities.   
 
Many self-insurers are reluctant to submit data to any state agency for a variety 
of reasons, citing the need to confidentiality as a primary reason.  However, we 
understand that other state agencies, such as the Employment Security 
Department and the Department of Revenue, routinely collect data considered 
confidential, so precedent exists for collecting confidential data. 
 
The OIC has recently collected ten years of data on medical malpractice claims 
from primary insurance companies, and plans to seek legislative authority to 
collect additional data.  We understand that the OIC has encountered difficulties 
in collecting data, as the various companies do not collect the same data 
elements and, even when they do, they may collect data in different formats. 
 
The OIC reports on medical malpractice claims can be found in Appendix C. 
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LEGISLATIVE DECISION POINTS 

• Determine which agency or agencies should be assigned the 
responsibility and given the authority to collect data.   

 Instead of a state agency, a neutral third party could be used to 
collect, de-identify, and aggregate the data. 

• Define entities that will be required to submit data to the selected state 
agency.   

 Possibilities include primary insurance companies, self-insurers, 
surplus lines insurance companies, and others. 

• Define the procedure for collection data, either as a part of enabling 
legislation or through action by the agency or entity collecting data to 
define. 

 Define whether penalties will be exacted for failure to submit 
required data.  

• Define protections to ensure confidentiality of data, both with respect 
to patients and the entities supplying data. 
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TASK FORCE RECOMMENDATIONS 

 
1. The OIC is best suited to be the state agency tasked with collecting data.  

The DOH may also be an appropriate choice, particularly if the 
Legislature does not wish to grant the OIC authority to collect data from 
self-insurers and other entities not normally regulated by the OIC. 

 
2. Data should be collected from as broad an array of entities as possible.  

However, care should be taken to avoid unnecessary duplication of effort 
between entities (e.g., a self-insurer and their excess insurance carrier). 

 
3. The Legislature or a delegated body should work with the entity tasked 

with collecting data and the entities supplying data to define data 
collection procedures. 

 
4. The Legislature or a delegated body should work with the entity tasked 

with collecting data and the entities supplying data to develop agreeable 
standards for protecting data confidentiality.   

 
 

 
 

C. Definition of Data Elements to be Collected  
 
It would be advantageous for the state to begin collecting a broad array of 
medical malpractice data to aid in addressing a variety of possible noneconomic 
damage scheduling models.  Also, it would provide data that could be used by 
the state more broadly in analyzing trends in medical malpractice experience. 
 
The main types of data that are typically considered for collection are broken 
down into the following three main categories: 

 
• Closed Claim Data:  Data on closed claims is probably the easiest data to 

obtain, as well as the most objective data available.  With few exceptions, 
once closed, the dollar amounts associated with these claims do not change.  
However, it is also important to recognize a key disadvantage to using only 
closed claim data.  Since there can be significant lag time between the 
reporting of a claim and the final closure of a claim, closed claim data can be 
very slow to react to changes in trends.  Nevertheless, closed claim data 
represents an excellent starting point for analysis of medical malpractice 
experience. 

 
• Open Claim Data:  As mentioned above, a disadvantage of using only closed 

claim data is the potentially long lag time between reporting of a claim and the 
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final closing of a claim.  Inclusion of data for open claims would provide more 
up-to-date information on current trends in medical malpractice claims.  We 
note that for the purposes of creating a schedule of damages for 
noneconomic losses, it may not be appropriate to use open claim data.  For 
example, if a precedential approach is chosen to determine values for a 
schedule, it may be more appropriate to use only data for closed claims.  
However, even in such circumstances, open claim data may be helpful in 
recognizing more quickly what, if any, changes to historical trends may be 
occurring.   

 
• Exposure Data:  Something that is often not addressed in studies of medical 

malpractice experience is the degree to which the volume and type of 
exposure is changing over time.  While exposure issues may not directly 
relate to issues surrounding noneconomic damage schedules, we believe the 
state would find it useful to have such data at its disposal for a variety of 
analytical purposes. 

 
As noted in the prior section, the OIC encountered difficulty collecting data from 
insurance companies.  The various companies collect data in different formats, and 
it was difficult to develop a reporting format that each reporting entity could handle.  
This problem is likely to be exacerbated with the addition of self-insurers and other 
entities.  It is also important to note that, particularly with open claim data, 
confidentiality is likely to be a critical issue for entities supplying data. 

 
LEGISLATIVE DECISION POINTS 

• Define the specific data elements that should be collected. 
 Determine whether only claim-related data should be collected, or 

whether exposure data should be collected as well. 
 Determine whether data should be collected for both closed claims and 

also for open claims. 
 Determine whether data from other states, if available, should be 

considered.  Determine whether data for other types of tort claims 
should be considered. 

• Define the manner in which the confidentiality of data will be protected, both 
with respect to patients and the entities supplying data. 

• Determine whether data should be collected through legislatively authorized 
pilot projects. 
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TASK FORCE RECOMMENDATIONS 

 
1. A broad range of data should be collected, including data for closed claims, 

open claims, and exposure data. 
 
2. The Legislature or a delegated body should work with the entity tasked with 

collecting data and the entities supplying data to precisely define the specific 
data elements and develop agreeable standards for protecting data 
confidentiality.  A pilot project involving a selection of insurance companies 
and self-insured companies may help identify specific problem areas that will 
need to be addressed. 

 
3. The collected elements should include the following types of information: 

 
Claims Data 

• The date of the event that resulted in the claim 

• The date the claim was reported to the insuring entity, self-insurer, facility, 
or provider 

• The date of suit, if filed 

• The date the claim was closed 

• The county or counties in which the event that resulted in the claim 
occurred 

• The claimant’s age and sex 

• The following information on the judgment or settlement: 
 Whether the claim was resolved due to a judgment, arbitration, or 

mediation 
 Whether the resolution occurred before or after trial 

• For claims that result in a verdict or judgment that itemizes damages: 
 Economic damages 
 Noneconomic damages 
 Allocated loss adjustment expenses (e.g., defense costs) 

• For claims that result in a verdict or judgment that does not itemize 
damages: 
 Total damages 
 Allocated loss adjustment expenses (e.g., defense costs) 
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• Expected future payments for: 
 Total damages 
 Allocated loss adjustment expenses (e.g., defense costs) 

• For claims that resolve without judgment or settlement: 
 The reason for final disposition 

• The reason for the medical malpractice claim: 
 This coding should use the same coding of reason for malpractice 

claims as those used for mandatory reporting to the national 
practitioner data bank. 

• Classification of injury using the National Association of Insurance 
Commissioner’s injury severity scale 

 
Exposure Data 

• For physicians and other healthcare providers: 
 Specialty 
 Number of years in practice 
 County of practice 
 Full-/part-time status 

• For hospitals and other facilities: 
 Acute care patient days 
 Intensive care patient days 
 Physical rehabilitation patient days 
 Psychiatric care patient days 
 Number of births 
 Outpatient visits 

• Emergency room visits 
 

 
D. Supplemental data and studies discussion 

 
Once data has been collected, analysis can take place to aid in the construction of a 
schedule.  The data elements and sources identified above are intended to address 
the “precedential” approach for determining schedule values, discussed in the Mello-
Studdert report.  Depending on the ability to collect historical data, it may be some 
years before a sufficient volume of data is available.  For some items, such as how 
damages are apportioned between economic and noneconomic damages, historical 
data will likely be very limited.   
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While the focus on data collections rightly belongs on Washington State specific 
data, there also may be value in examining what data is available from other states 
and for other types of tort claims.  The data available for Washington State medical 
malpractice history alone may be insufficient to provide helpful guidance.  Some 
examples of areas that other data could be helpful with are: 

• Analyzing the split of total losses into economic and noneconomic damage 
portions 

• Analyzing the relationship of losses between tiers 

• Analyzing the spread of losses within tiers 
 

In addition, the items identified in the above section will not by themselves be 
sufficient to fully address the scheduling options in the Mello-Studdert report.  
Following is a brief discussion of the different options they present, and the 
additional information that would be needed for each. 

• Quantitative Scale:  The data items and sources identified above would 
provide the necessary information for using the precedential approach to 
assigning values to the NAIC scale.  If alternative scales were desired, that 
data would need to be added to the lists above. 

• Qualitative Scale:  The data items and sources above would not provide the 
information for this option.  If such a scale were chosen, appropriate data items 
would need to be identified and added to the lists above.  Then the data could 
be useful in assigning values to the chosen scale. 

• Health Utilities Index:  The data items and sources above would not provide 
the information for this option.  If this option were chosen, it is likely special 
studies would be necessary to assign index values to historical claims.  Once 
this was done, the historical data could be useful in assigning dollar values to 
different health utility loss levels. 

• Hedonic Damages:  The data items and sources above would not provide the 
information for this option.  If this option were chosen, it is likely special studies 
would be necessary to assign lost pleasure of life values to historical claims.  
Once this was done, the historical data could be useful in assigning dollar 
values to different lost pleasure of life levels. 

 
In addition to assisting with the construction of a schedule of damages, the data 
items we have identified should allow for a broad range of studies that can help shed 
light on emerging trends in medical malpractice claims.  The OIC has begun 
performing an annual analysis of closed claim experience, which provides some 
insight into emerging trends.  However, as noted by the OIC in their reports, they 
have a limited ability to gather data, so their reports provide an incomplete picture of 
the current state of medical malpractice claims in Washington. 
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LEGISLATIVE DECISION POINTS 

• Determine whether special data studies should be conducted to provide 
supplemental information, including whether data from other states and 
other types of tort claims should be considered. 

• After determining the most viable or preferable option for scheduling 
damages, determine whether precedential data should be used to 
determine the schedule parameters.  

• Consider legislatively authorized pilot projects. 

• Consider commissioning reports to provide analysis and 
recommendations based on the data collected and determine if such 
studies should be conducted by a state agency (e.g., OIC), or an 
independent consultant. 

 
 
 
 

TASK FORCE RECOMMENDATIONS 

1. Prior to development of a damages schedule, the Legislature should 
consider funding a retrospective closed claim study or detailed review to 
estimate the split between economic and noneconomic damages in cases 
closed with payment in Washington.  It would be advantageous to also 
include a review of similar information that may already exist for other states. 

2. The Legislature should authorize regular studies of medical malpractice 
experience in order to provide greater insight into trends in medical 
malpractice experience, and to regularly compile and review studies 
performed for other states. 
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VIII. REPORT OF PROCESS SUBCOMMITTEE  
 

The Process Subcommittee has identified the following process issues that will 
need to be resolved should the Legislature decide to implement an advisory 
schedule of noneconomic damages.  These issues have been divided into 
three major categories: 

1. Necessary statutes 
2. Construction of the advisory schedule 
3. Development of jury instructions    

 
 

A. Necessary Statutes 
 

LEGISLATIVE DECISION POINTS 

• The actual advisory schedule or guidelines should either be placed in 
statute (like the sentencing guidelines and child support schedule) or be 
published elsewhere pursuant to legislative authorization (like the 
Insurance Commissioner’s mortality tables, per RCW 48.02.160).  

• The guidelines will need to be drafted by some entity, such as a new 
panel or commission (e.g., Sentencing Guidelines Commission), or by 
the Legislature itself.  If a separate commission is authorized, the 
Legislature should address some of the broader issues in the statute, 
such as specifying which bases for scheduling damages should be 
utilized. 

• Determine the manner in which periodic revisions of the new guidelines 
will be undertaken. 
 By legislative action or separate panel or commission. 

• Determine whether the statute should specify anything about what the 
jury should be told about the guidelines. 
 This may be sufficiently procedural in nature that it could be 

addressed in a court rule. 
 The details of drafting jury instructions could be left to the 

Washington Pattern Jury Instruction Committee. 

• Define existing statutes that need to be amended in order to reflect the 
use of these advisory guidelines. 

 
 

Task Force on Noneconomic Damages Report  86 
October 2005 



 

 

TASK FORCE RECOMMENDATIONS 

1. The Legislature should identify the model or type of schedule that it 
believes can be the most rational, fair, and easy to use in the civil 
justice system and that will meet the underlying policy goals, then take 
steps to develop the model in detail. 

2. After identifying the type of schedule the Legislature wishes to 
implement, it should establish a working group or panel to examine 
existing or theoretical scales that define injury tiers and associated 
values and to develop schedule details. 

a. Any work group should include both experts and consumers.  The 
task force uniformly agreed that both lay and expert opinion and 
input are essential to creation of a credible and fair damages 
schedule. 

b. The Legislature should define the process to be used by a work 
group – does it take testimony, hold hearings, and the like?  Given 
the complexity of that task, it is recommended there be some 
formal process for the panel to hear from experts, citizens, and 
those interested. 

c. Any schedule must be maintained through an ongoing process of 
evaluation and adjustments. 

 
 
 
B. Construction of the Advisory Schedule 
 
Data issues:  The Data Subcommittee report addresses these issues. 
 
Tiering and valuation issues:  The Legislature will need to determine which of 
the available models of scheduling damages should be developed for further 
implementation.  The level of detail the Legislature wishes to describe as far as 
tiering of injuries and valuation approaches is within its discretion.  Some level of 
detail can be left to a panel or commission, should that be the policy choice of the 
Legislature.  
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TASK FORCE RECOMMENDATIONS 

1. The Mello-Studdert report offers the most comprehensive, current 
analysis of the options available for scheduling noneconomic damages.  It 
should be relied upon and serve as key guidance on policy choices. 

 

C. Development of Jury Instructions 
 
Considerations:   
Drafting of instructions can be left to the Washington Pattern Jury Instruction 
Committee or addressed directly by the Legislature.  The instructions will need to 
make clear that the guidelines are advisory.  The jury will need to be instructed that 
they are not bound by the guidelines. 
 
Policy decisions will need to be made as to how much jurors need to be told about 
the meaning of “advisory” or when they can or should deviate from the schedule.  
In addition to telling jurors that the guidelines are “advisory,” the instruction could 
suggest or state the circumstances under which the jury would be justified in 
awarding an amount that is outside the guidelines.  As the Mello-Studdert report 
notes, the term “advisory” admits of many different degrees.  For example, quite 
different messages are conveyed with the following alternatives (ranging from least 
binding on jurors to most binding): 

• “You are free to disregard the guideline range in making your decision.” 

• “You may use the guideline range as your starting point.  You may award 
noneconomic damages that fall above or below the range depending on the 
evidence in the case.” 

• “If you believe that the evidence supports an amount of noneconomic 
damages that is above or below the guideline range, you may award such 
an amount.”   

• “You should use the guideline range as your starting point, but you may 
award noneconomic damages that fall above or below the range depending 
on the evidence in the case.” 

• “Under extraordinary circumstances, you may award noneconomic 
damages in an amount that is above or below the guideline range.”  
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(If the Legislature weighs in on these particulars, it should be aware that the more 
directive this language is may have a bearing on Sofie issues, i.e., whether the 
guidelines intrude on the jury’s deliberation process in a manner that violates the 
constitutional right to a jury trial.)  
 
The Washington Pattern Jury Instruction Committee would likely take a 
considerable amount of time in drafting these instructions, given that nobody else 
in the country uses guidelines of this nature and there are no established 
instructions to use as a beginning point. 

 
 

TASK FORCE RECOMMENDATIONS 

1. Any schedule should be advisory and not prescriptive.  The Legislature 
should define, or provide guidance, as to the meaning of "advisory" and 
how a schedule should be used by a jury.  The schedule should also be 
piloted and evaluated as to its usefulness for juries and in reaching the 
legislative goals of predictability and proportionality.  The schedule should 
not serve as a cap or ceiling on damages. 

2. The Legislature should define the circumstances under which juries can or 
should deviate from a schedule, as necessary, given its advisory nature. 

3. Drafting of jury instructions should be delegated to the Washington 
Pattern Jury Instruction Committee.   
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IX. CONCLUSION 
 

The Task Force on Noneconomic Damages appreciates the opportunity to forward 
these observations and recommendations to the Legislature.  The task force offers 
this report as a path forward to implement an advisory schedule for noneconomic 
damages, should the Legislature wish to continue discussion on these issues.  While 
we have fully debated the advantages and disadvantages of such a damages 
schedule, we believe this report is an excellent summary of the issues that will need to 
be addressed and the options available to begin detailed development of an advisory 
schedule.   
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Chapter 276, Laws of 2004, Section 118 
 

(ENGROSSED SUBSTITUTE HOUSE BILL 2459) 
 

 
Sec. 118.  2003 1st sp.s. c 25 s 128 (uncodified) is amended to read as follows: 
 
FOR THE OFFICE OF FINANCIAL MANAGEMENT (in pertinent part)  
 
General Fund-State Appropriation (FY 2005)……………….. $12,860,000 
 
The appropriations in this section are subject to the following conditions and 
limitations: 
    
     (4)(a) $75,000 of the general fund--state appropriation for fiscal year 
2005 is provided solely for a task force on noneconomic damages.  On or 
before October 31, 2005, the task force shall prepare a study and develop, 
for consideration by the legislature, a proposed plan for implementation of 
an advisory schedule of noneconomic damages in actions for injuries resulting 
from health care under chapter 7.70 RCW.  Implementation of any proposed plan 
is contingent upon statutory authorization by the legislature. 
 
     (b) The task force shall develop a proposed plan for use of an advisory 
schedule of noneconomic damages, as defined in RCW 4.56.250, that will 
increase the predictability and proportionality of settlements and awards for 
noneconomic damages in actions for injuries resulting from health care.  The 
task force shall consider:  
     (i) The information that can most appropriately be used to provide 
guidance to the trier of fact regarding noneconomic damage awards, giving 
consideration to past noneconomic damage awards for similar injuries, 
considering severity and duration of the injuries, and other factors deemed 
appropriate by the task force; past noneconomic damage awards for similar 
claims for damages; and such other information the task force finds 
appropriate; 
     (ii) The most appropriate format in which to present the information to 
the trier of fact; and 
     (iii) When and under what circumstances an advisory schedule should be 
utilized in alternative dispute resolution settings and presented to the 
trier of fact at trial. 
 
     (c) A proposed implementation plan shall include, at a minimum: 
     (i) The information developed under subsection (b) of this section; 
     (ii) Identification of statutory, regulatory, or court rule changes 
necessary to implement the advisory schedule, as well as forms or other 
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(ENGROSSED SUBSTITUTE HOUSE BILL 2459 cont.) 
 
 
documents necessary to implement the schedule; and 
     (iii) Identification of the time required to implement an advisory 
schedule authorized by the legislature. 
 
     (d) The task force is composed of fourteen members, as follows:  (i) One 
member from each of the two largest caucuses in the senate, to be appointed 
by the president of the senate, and one member from each of the two largest 
caucuses in the house of representatives, to be appointed by the speaker of 
the house of representatives; (ii) one health care ethicist; (iii) one 
economist; (iv) one actuary; (v) two attorneys with expertise or significant 
experience in medical malpractice actions, one representing the plaintiff's 
bar and one representing the insurance defense bar; (vi) two superior court 
judges; (vii) one representative of a hospital; (viii) one physician; (ix) 
one representative of a medical malpractice insurer; and (x) two consumers.  
The governor shall appoint the nonlegislative members of the task force and 
select a chair. 
 
     (e) Legislative members of the task force shall be reimbursed for travel 
expenses under RCW 44.04.120.  Nonlegislative members of the task force shall 
be reimbursed for travel expenses as provided in RCW 43.03.050 and 43.03.060. 
 
     (f) The office of financial management shall provide support to the task 
force with the assistance of staff from the administrative office of the 
courts, the house of representatives office of program research, and senate 
committee services. 
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Composition and Members of the Task Force 
 

Represented 
Interest Name Title/Business 

Ethicist 
 
CHAIR 

Patricia C. Kuszler, M.D., J.D. Professor and Director of Multidisciplinary Initiatives 
University of Washington School of Law 
Seattle, WA 

Economist Paul Sommers Professor, Institute of Public Service and Albers School 
of Business  
Seattle University 
Seattle, WA 

Actuary David Kennerud, FCAS, MAAA Milliman Inc. 
Seattle, WA 

Attorney (2) Reed Schifferman Stritmatter Kessler Whelan Withey Colluccio 
Seattle, WA 

 Mary Spillane Williams, Kastner & Gibbs 
Seattle, WA 

Judge (2) Craig Matheson Superior Court Judge 
Benton County Superior Court 
Kennewick, WA 

 Bruce Hilyer Superior Court Judge 
King County Superior Court 
Seattle, WA 

Hospital 
 
 

Mark Judy Chief Executive Officer 
Valley General Hospital 
Monroe, WA 

Physician Ronald C. Dobson, M.D. 
F.A.C.E.P.  

Director, Emergency Services 
Swedish Hospital 
Seattle, WA 

Insurer Gary L. Morse, J.D. Senior Vice President and General Counsel 
Physicians Insurance 
Seattle, WA 

Consumers (2) Judy Guenther Chehalis, WA 
 Carol James Kirkland, WA 
Senators (2) Adam Kline Washington State Senate 

Olympia, WA 
 Dale E. Brandland Washington State Senate 

Olympia, WA 
Representatives (2) Lynn Kessler House of Representatives 

Olympia, WA 
 Skip Priest House of Representatives 

Olympia, WA 
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OFFICE OF THE INSURANCE COMMISSIONER 
OIC Web Page:  www.insurance.wa.gov 

 
 

First and Second Annual Medical Malpractice Insurance Reports: 
 
 
First Annual (2004) – issued March 1, 2005 
http://www.insurance.wa.gov/news/dynamic/newsreleasedetail.asp?offset=30&rcdNum=437 

 
 
Second Annual (2005) – issued October 4, 2005 
http://www.insurance.wa.gov/news/dynamic/printNews.asp?rcdNum=470 
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OIC News Release
 
Mike Kreidler 
Washington Insurance 

ommissioner C 

 

  
News Release 
  
For More Information, Contact: 
Public Affairs: (360) 725-7055 
Office of Insurance Commissioner 
  
Web Page: www.insurance.wa.gov 
  
3/1/2005 
  
Medical malpractice insurance report released 
  
TUMWATER, Wash. — The Office of the Insurance Commissioner (OIC) released the 
results of a survey today that analyzes trends in medical malpractice claims for a 10-year 
period.  

The top five medical malpractice insurers, which comprise over 90 percent of the regulated 
market for physicians and surgeons, were asked to supply specific closed claim information 
to the OIC for a 10-year period beginning July 1, 1994 and ending June 30, 2004. The 
survey, or data call, collected information on compensation for injuries and the related 
expenses of defending physicians. Surplus lines carriers and self-insurers that provide 
malpractice coverage for physicians, such as health care facilities and medical cooperatives, 
are not regulated by the OIC and did not participate in the data call. 

The participating insurers closed 10,073 medical malpractice claims over the 10-year period. 

Among the key findings: 

• The number of medical malpractice claims increased at an annual rate of 4.9 
percent.  

• The average amount of compensation per claim increased at an annual rate of 4.1 
percent.  

• Twenty-seven percent of the claims were closed with an indemnity (compensation) 
payment to a claimant.  

• Sixty-one percent of the claims were closed with defense costs, such as attorney or 
expert witness fees.  

• 3,248 claims were closed without any compensation payments or defense costs.  

• Two percent of the total paid claims resulted in compensation payments of over $1 
million.  
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• Claims with defense costs increased at an annual rate of 5.3 percent.  

• Defense costs increased at an annual rate of 6.4 percent.  

• Sixty-seven percent of the claims that incurred defense costs resulted in no 
compensation payment.  

• Of the 10,073 claims, 50 were decided by a jury in favor of the plaintiff.  

“Currently, no claims or settlement reporting requirements exist for medical malpractice 
insurers,” said Insurance Commissioner Mike Kreidler. “It’s clear from our experience in 
conducting this limited survey that we need more reliable claims and settlement information 
from all of the parties providing medical malpractice coverage. With more accurate and 
consistent information, we’d be better equipped to assess the health of the market and could 
make public policy based on facts rather than anecdotes.” 

The complete malpractice survey results can be found at www.insurance.wa.gov.  
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OIC News Release
 
Mike Kreidler 
Washington Insurance 

ommissioner C 

 

  
News Release 
  
For More Information, Contact: 
Public Affairs: (360) 725-7055 
Office of Insurance Commissioner 
  
Web Page: www.insurance.wa.gov 
  
10/4/2005 
  
Second Annual Medical Malpractice Insurance Report Released 
  
Olympia, Wash. — The second annual medical malpractice insurance survey was released 
today by Insurance Commissioner Mike Kreidler. The survey, or data call, analyzes trends in 
medical malpractice claims for a 10-year period beginning July 1, 1995 and ending June 30, 
2005.  

In last year’s data call, the top five medical malpractice insurers comprising over 90 percent 
of the regulated market for physicians and surgeons were asked to supply specific closed 
claim information to the Insurance Commissioner’s Office for a 10-year period. This year’s 
report includes the most recent year of data on compensation for injuries and the related 
expenses of defending physicians. Surplus lines carriers and self-insurers that provide 
malpractice coverage for physicians are not regulated by the Insurance Commissioner and 
did not participate in the data call.  

The participating insurers closed 10,212 medical malpractice claims over the 10-year period. 
Among the key findings: 

• The number of paid medical malpractice claims increased at an annual rate of 3.5 
percent.  

• The average amount of compensation per claim increased at an annual rate of 3.2 
percent.  

• Twenty-seven percent of the claims were closed with an indemnity (compensation) 
payment to a claimant.  

• 3,178 claims were closed without any compensation payments or defense costs.  

• Less than two percent of the total paid claims resulted in compensation  

• Of the 10,212 closed claims, 45 claims – or less than one percent – were decided by 
a jury and resulted in a payment to a plaintiff.  
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• Sixty-two percent of the claims were closed with defense costs, such as attorney or 
expert witness fees.  

• Sixty-seven percent of the claims that incurred defense costs resulted in no 
compensation payment.  

• The number of claims with defense costs increased at an annual rate of 3.5 percent. 

• Average defense costs increased at an annual rate of 7 percent.  

“The results of this survey suggest that medical malpractice claim payments have stabilized 
over the last few years, which should be good news for physicians and surgeons – at least 
in the near term,” said Commissioner Kreidler.  

“However, we still lack the authority to require specific information that could shine a light on 
the real trouble areas in the medical malpractice market,” he added. “Now is the time to 
develop clear and consistent requirements for reporting claim and settlement information. 
It’s time to move from policy decisions based on anecdotes to decisions based on data that 
can really solve problems. I intend to push for legislation again in 2006 that would give my 
office the authority we need to better assess the health of the medical malpractice market.” 

The study limitations include: 

• Use of historical paid claim data cannot predict future trends in medical malpractice 
insurance rates.  

• Participating insurers represent a limited share of the medical malpractice insurance 
market. Current laws do not allow the Commissioner to obtain data from surplus lines 
insurers (which sell insurance to high risk providers or specialties) or self-insurers 
(such as health care facilities and medical cooperatives).  

• Claims information by type of specialty is unreliable due to differences in the way 
insurers collect data. 

The complete malpractice survey results can be found at 
www.insurance.wa.gov/special/wic/MedMalDataCallOct2005.pdf. 
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U.S. GENERAL ACCOUNTING OFFICE (GAO): 
MEDICAL MALPRACTICE INSURANCE – MULTIPLE FACTORS HAVE 

CONTRIBUTED TO PREMIUM RATE INCREASE (GAO-04-128T):  
TESTIMONY 
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ARTICLE FROM THE JOURNAL OF LAW, MEDICINE & ETHICS 
Volume 33.3 – Fall 2005 

 
 

“Managing Malpractice Crises,” Michelle M. Mello, pages 414-415. 
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ARTICLE FROM THE JOURNAL OF LAW, MEDICINE & ETHICS 
Volume 33:3 – Fall 2005 

 
”Liability Reform Should Make Patients Safer:  “Avoidable Classes of Events” 
are a Key Improvement,” Randall R. Bovbjerg and Laurence R. Tancredi, 
pages 478-509. 
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ARTICLE FROM THE JOURNAL OF LAW, MEDICINE & ETHICS 
Volume 33:3 – Fall 2005 

 
 
“Are Medical Malpractice Damages Caps Constitutional?  An Overview of 
State Litigation,” Carly N. Kelly and Michelle M. Mello, pages 515-534. 
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REFERENCE AND SUPPORTING DOCUMENT AVAILABILITY 
 
All materials available upon request, including Task Force Member Reed 
Schifferman’s comments, as well as other supporting documents used 
throughout the process. 
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