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SMALL WORKS ROSTER AMENDMENTS
AN ACT Relating to modifying and updating small works roster
construction requirements; amending RCW 28A.335.190, 28B.10.350,
28B.50.330, 35.22.620, 35.23.352, 35.61.135, 35.82.076,
36.32.235, 36.32.250, 36.77.075, 39.04.010, 39.04.200,
39.04.380, 39.12.040, 52.14.110, 53.08.120, 54.04.070,

57.08.050, 70.44.140, and 87.03.436; adding new sections to

chapter 39.04 RCW; creating a new section; and repealing RCW

39.04.155, and 39.04.156,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. [INTENT] The legislature finds that
public works contracting agencies need a streamlined and
effective method for delivering small public works projects. The
legislature further finds that small and minority-, women-, and
veteran-owned businesses, are essential to a robust and high-
functioning economy and that small public works projects support
those businesses and provide high-quality work to many residents
throughout the state. The legislature further finds that the
rights of the labor workforce must be protected when issuing
small public works contracts. Therefore, the legislature intends
to update and revise the small and limited works roster process
to increase administrative efficiency, to encourage greater

participation\and utilization by women-, minority-, and veteran-

owned business and small business entities, and to protect the

rights of workers engaging in public works projects.

Sec. 2. RCW 39.04.010 and 2008 c 130 s 16 are each amended
to read as follows: The definitions in this section apply
throughout this chapter unless the context clearly requires

otherwise.
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(1) “Authorized local government” means a political
subdivision of the state, School District, or special purpose
district with public works authority.

(2) "Award" means the formal decision by the state or
municipality notifying a responsible bidder with the lowest
responsive bid of the state's or municipality's acceptance of
the bid and intent to enter into a contract with the bidder.

(3)"Contract" means a contract in writing for the execution
of public work for a fixed or determinable amount duly awarded
after advertisement and competitive bid, or a contract awarded
under the small works roster process in ((REW—39-04-155))
sections 2 through 4 of this act.

(4) "Municipality" means every city, county, town, port
district, district, or other public agency authorized by law to
require the execution of public work, except drainage districts,
diking districts, diking and drainage improvement districts,
drainage improvement districts, diking improvement districts,
consolidated diking and drainage improvement districts,
consolidated drainage improvement districts, consolidated diking
improvement districts, irrigation districts, or other districts
authorized by law for the reclamation or development of waste or
undeveloped lands.

(5) "Public work" means all work, construction, alteration,
repair, or improvement other than ordinary maintenance, executed
at the cost of the state or of any municipality, or which is by
law a lien or charge on any property therein. All public works,
including maintenance when performed by contract shall comply
with chapter 39.12 RCW. "Public work" does not include work,
construction, alteration, repair, or improvement performed under
contracts entered into under RCW 36.102.060(4) or under
development agreements entered into under RCW 36.102.060(7) or
leases entered into under RCW 36.102.060(8).
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(6) "Responsible bidder" means a contractor who meets the
criteria in RCW 39.04.350.

(7) “Small business” means a business meeting certification
criteria for size, ownership, control, and personal net worth
adopted by the Office of Minority & Women’s Business Enterprises
in accordance with RCW 39.19.030

(8) "State" means the state of Washington and all
departments, supervisors, commissioners, and agencies of the
state.

(9) "State agency" means the department of enterprise
services, the state parks and recreation commission, the
department of natural resources, the department of fish and
wildlife, the department of transportation, any institution of
higher education as defined under RCW 28B.10.016, and any other
state agency delegated authority by the department of enterprise
services to engage in construction, building, renovation,

remodeling, alteration, improvement, or repair activities.

NEW SECTION. Sec. 3 [SMALL WORKS ROSTERS]

(1) A state agency or an authorized local government may
utilize a statewide small works roster in accordance with
subsection 2 below or create and maintain one or more small
works roster(s) for different specialties, categories of
anticipated work, or geographic areas served by contractors on
the roster that have registered for inclusion on that particular
roster.

(a) The small works roster(s) shall consist of all
responsible contractors who have requested to be on the list,
and where required by law, are properly licensed or registered
to perform such work in this state in accordance with 39.04.350.

(b) A state agency or authorized local government

establishing a small works roster(s) must require contractors
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desiring to be placed on the roster(s) to indicate if they meet

the definition of women-, and minority-owned business as defined
in RCW 39.19.030(7) (b), veteran-owned business as defined in RCW
43.60A.010 (7) or small business as defined in this act, and to

keep current records of any applicable licenses, certifications,
registrations, bonding, insurance, or other appropriate matters

on file with the state agency or local government as a condition
of being placed on the roster(s).

(c) At least once a year, the state agency or local
government must publish in a newspaper of general circulation
and provide the OMWBE directory of certified firms a notice of
the existence of the roster(s) and solicit contractors for the
roster (s) .

(d) Responsible contractors must be added to an appropriate
roster(s) at any time they submit a written request and the
necessary records.

(e) The contractor must agree and be able to receive
notifications and other communications via electronic mail.

(f) State agencies or authorized local governments using a
small works roster may not break a project into units or
construct a project by phases if done for the purposes of
avoiding maximum dollar amounts set by this act.

(2) The department of commerce though the Municipal Research
and Services program shall develop a statewide small works
roster in compliance with subsection (1) of this section by June
30, 2024. The Municipal Research and Services program must
develop criteria for the statewide roster with collaboration
from affected state and local agencies. The statewide roster
must have features to filter the roster by different
specialties, categories of anticipated work, or geographic areas

served by contractors. The roster must also indicate if the
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contractor is designated as a small business as defined in this
act.

(3) The department of commerce shall provide funding to
Municipal Research and Services program as appropriated to
maintain and publicize a small works roster and by working with
the municipal research and services center to notify state and
local governments authorized to use small works rosters of the
Statewide roster authority and to provide guidance on how to use
the authority. The guidance may take the form of a manual
provided to local governments.

(4) A state agency establishing a small works roster(s)
shall adopt rules implementing this subsection. A local
government establishing a small works roster(s) shall adopt an
ordinance or resolution implementing this subsection. Procedures
included in rules adopted by the department of enterprise
services in implementing this subsection must be included in any
rules providing for a small works roster(s) that is adopted by
another state agency, 1f the authority for that state agency to
engage in these activities has been delegated to it by the
department of enterprise services under chapter 43.19 RCW. An
interlocal contract or agreement between two or more state
agencies or local governments establishing a small works
roster(s) to be used by the parties to the agreement or contract
must clearly identify the lead entity that is responsible for

implementing the provisions of this subsection.

NEW SECTION. Sec. 4 [CONTRACTING THROUGH SMALL WORKS
ROSTERS]. This section provides uniform small works roster
provisions to award contracts for construction, building,
renovation, remodeling, alteration, repair, or improvement of
real property that may be used by state agencies and by any

local government that is expressly authorized to use these
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provisions. These provisions may be used in lieu of other
procedures to award contracts for such work with an estimated
cost of $350,000 or less excluding state sales tax. The small
works roster process includes the direct contract provisions
authorized under this section and any local government
authorized to award contracts using the small works roster
process under this section may award contracts using the direct
contract provisions of this section. State agencies and
authorized local governments using small works rosters must
establish procedures for implementing this act.

State agencies and authorized local governments must
document good faith efforts annually implementing subsection (4)
and (5) of this act.

Invitations for bids or direct contract negotiation must
include, at a minimum, an estimate for the scope of work
including the nature of the work to be performed as well as the
materials and equipment to be furnished. Detailed plans and
specifications need not be included.

The department of enterprise services must develop and make
available on its public-facing website templates for bid
invitations, bidding, and contracting that may be used by state
agencies, authorized local governments, and contractors.

(1) For small works roster projects with an estimated cost
less than $350,000, not including sales tax, state agencies and
authorized local governments may contract by securing written or
electronic quotations to assure that a competitive price is

established and to award contracts to the responsible bidder

with the lowest [responsive ML[- 7777777777777777777777777777777 __ -~ | Commented [DN(3]: Janet Jansen proposed
. \ friendly amendment if consistent
(a) A state agency or authorized local government ‘. | language, accepted. Changed for
. X , , \ | consistent language with 39.04.010 (2)
contracting through a small works roster shall invite bids N

{Deleted: and responsible bidder

notifying all contractors on the applicable roster that have

Page 6 of 52



CPARB - Small Works Committee
Pre-Read
12/8/2022

indicated interest in performing work in the applicable

geographical area.

N te tha vamodedas ~£ 4
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(2) For small public works projects with an estimated cost

less than $150,000, not including sales tax, to increase the

utilization of small businesses, state agencies and local

governments are encouraged to and may direct contract with small

businesses as defined in this act, before direct contracting

with other contractors on the appropriate small works roster

without a competitive process as follows:

(a) 1if there are 6 or more contractors meeting the

definition of small business on the applicable roster the state

agency or authorized local government must direct contract with

one of those small businesses on the applicable roster that have

indicated interest in performing work in the applicable

geographical area.

(b) if there are 5 or less contractors meeting the

definition of small business on the applicable roster the state

agency or authorized local government may direct contract with

any contractor on the applicable roster.

(c) It is the intent of the legislature to increase

utilization of small, minority-, women-, and veteran-owned

businesses. Each State agency and authorized local government

shall establish a women-, minority-, and veteran-owned business

and small business utilization plan. A state agency or

Page 7 of 52



CPARB - Small Works Committee
Pre-Read
12/8/2022

authorized local government engaging in direct contracting may

not favor certain contractors on the appropriate small works

roster by repeatedly awarding contracts without documented

attempts to direct contract with other contractors on the

appropriate small works roster.

(d) if the state agency or authorized local governments

elects not to use the methods outlined in section 4 sub(a) or

(b) they may not use direct contracting and must invite bids by

electronically notifying all contractors on the applicable

roster that have indicated interest in performing work in the

applicable geographical area as described in section 4 sub (1).

(3) For small public works contracts under $5,000, there
is no requirement for retainage or performance bonds. Small
public works contracts valued at more than $5,000 shall be
subject to performance bond requirements set forth in 39.08 and
retainage requirements set forth in RCW 60.28.011(1) (a),
provided, however, that the awarding state agency or local
government may reduce or waive retainage requirements, thereby
assuming the liability for the contractor's nonpayment of: (a)
Laborers, mechanics, subcontractors, materialpersons, and
suppliers; and (b) taxes, increases, and penalties pursuant to
Titles 50, 51, and 82 RCW that may be due from the contractor
for the project. Any such waiver will not affect the rights of
the state agency or local government to recover against the
contractor for any payments made on the contractor's behalf.
For small public works contracts awarded through a bid
solicitation, notice of any retainage reduction or waiver must
be provided in bid solicitations.

(4) After an award is made, the bid quotations obtained
shall be recorded, publicly available, and available by request.

(5) Annually, a state agency or authorized local government

must publish a list of small works contracts awarded and
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contractors contacted for direct negotiation pursuant to

39.04.200.

NEW SECTION Sec. 5 [PERIODIC THRESHOLD REVIEW] Beginning in
2025 and every five years thereafter, the Capital Project
Advisory Review Board must review construction cost escalation
data for Washington state, readily available in industry

publications, [roster utilization, and other appropriate data and

adjustments to the contracting thresholds described in section 4

of this act.

Sec. 6. RCW 28A.335.190 and 2013 c¢ 223 s 1 are each amended
to read as follows:

(1) When, in the opinion of the board of directors of any
school district, the cost of any furniture, supplies, equipment,
building, improvements, or repairs, or other work or purchases,
except books, will equal or exceed the threshold levels
specified in subsections (2) and (4) of this section, complete
plans and specifications for such work or purchases shall be
prepared and notice by publication given in at least one
newspaper of general circulation within the district, once each
week for two consecutive weeks, of the intention to receive bids
and that specifications and other information may be examined at
the office of the board or any other officially designated
location. The cost of any public work, improvement, or repair
for the purposes of this section shall be the aggregate of all
amounts to be paid for labor, material, and equipment on one
continuous or interrelated project where work is to be performed
simultaneously or in close sequence. The bids shall be in

writing and shall be opened and read in public on the date and
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in the place named in the notice and after being opened shall be
filed for public inspection.

(2) Every purchase of furniture, equipment, or supplies,
except books, the cost of which is estimated to be in excess of
forty thousand dollars, shall be on a competitive basis. The
board of directors shall establish a procedure for securing
telephone and/or written quotations for such purchases. Whenever
the estimated cost is from forty thousand dollars up to seventy-
five thousand dollars, the procedure shall require quotations
from at least three different sources to be obtained in writing
or by telephone, and recorded for public perusal. Whenever the
estimated cost is in excess of seventy-five thousand dollars,
the public bidding process provided in subsection (1) of this
section shall be followed.

(3) Any school district may purchase goods produced or
provided in whole or in part from class II inmate work programs
operated by the department of corrections pursuant to RCW
72.09.100, including but not limited to furniture, equipment, or
supplies. School districts are encouraged to set as a target to
contract, beginning after June 30, 2006, to purchase up to one
percent of the total goods required by the school districts each
year, goods produced or provided in whole or in part from class
IT inmate work programs operated by the department of
corrections.

(4) The board may make improvements or repairs to the
property of the district through a department within the
district without following the public bidding process provided
in subsection (1) of this section when the total of such
improvements or repairs does not exceed the sum of seventy-five
thousand dollars. Whenever the estimated cost of a building,
improvement, repair, or other public works project is one

hundred thousand dollars or more, the public bidding process
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provided in subsection (1) of this section shall be followed
unless the contract is let using the small works roster process

in ((REW—39-064-155)) sections 2 through 4 of this act or under

any other procedure authorized for school districts. One or more
school districts may authorize an educational service district
to establish and operate a small works roster for the school
district under the provisions of ((REW-39-064-3155)) sections 2
through 4 of this act.

(5) The contract for the work or purchase shall be awarded
to the lowest responsible bidder as described in RCW
39.26.160(2) but the board may by resolution reject any and all
bids and make further calls for bids in the same manner as the
original call. On any work or purchase the board shall provide
bidding information to any qualified bidder or the bidder's
agent, requesting it in person.

(6) In the event of any emergency when the public interest
or property of the district would suffer material injury or
damage by delay, upon resolution of the board declaring the
existence of such an emergency and reciting the facts
constituting the same, the board may waive the requirements of
this section with reference to any purchase or contract:
PROVIDED, That an "emergency," for the purposes of this section,
means a condition likely to result in immediate physical injury
to persons or to property of the school district in the absence
of prompt remedial action.

(7) This section does not apply to the direct purchase of
school buses by school districts and educational services in
accordance with RCW 28A.160.195.

(8) This section does not apply to the purchase of
Washington grown food.

(9) At the discretion of the board, a school district may

develop and implement policies and procedures to facilitate and
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maximize to the extent practicable, purchases of Washington
grown food including, but not limited to, policies that permit a
percentage price preference for the purpose of procuring
Washington grown food.

(10) As used in this section, "Washington grown" has the
definition in RCW 15.64.060.

(11) As used in this section, "price percentage preference"
means the percent by which a responsive bid from a responsible
bidder whose product is a Washington grown food may exceed the
lowest responsive bid submitted by a responsible bidder whose

product is not a Washington grown food.

Sec. 7. RCW 28B.10.350 and 2009 c 229 s 2 are each amended
to read as follows:

(1) When the cost to The Evergreen State College or any
regional or state university of any building, construction,
renovation, remodeling, or demolition, other than maintenance or
repairs, will equal or exceed the sum of ninety thousand
dollars, or forty-five thousand dollars if the work involves one
trade or craft area, complete plans and specifications for the
work shall be prepared, the work shall be put out for public
bid, and the contract shall be awarded to the responsible bidder
who submits the lowest responsive bid.

(2) Any building, construction, renovation, remodeling, or
demolition project that exceeds the dollar amounts in subsection
(1) of this section is subject to the provisions of chapter
39.12 RCW.

(3) The Evergreen State College or any regional or state
university may require a project to be put to public bid even
when it is not required to do so under subsection (1) of this
section. Any project publicly bid under this subsection is

subject to the provisions of chapter 39.12 RCW.
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(4) Where the estimated cost of any building, construction,
renovation, remodeling, or demolition is less than ninety
thousand dollars or the contract is awarded by the small works
roster procedure authorized in ((REW—39-64-3155)) sections 2
through 4 of this act, the publication requirements of RCW
39.04.020 do not apply.

(5) In the event of any emergency when the public interest
or property of The Evergreen State College or a regional or
state university would suffer material injury or damage by
delay, the president of such college or university may declare
the existence of an emergency and, reciting the facts
constituting the same, may waive the requirements of this
section with reference to any contract in order to correct the
condition causing the emergency. For the purposes of this
section, "emergency" means a condition likely to result in
immediate physical injury to persons or to property of the
college or university in the absence of prompt remedial action
or a condition which immediately impairs the institution's
ability to perform its educational obligations.

(6) This section does not apply when a contract is awarded
by the small works roster procedure authorized in ( (REW

39-04-155)) sections 2 through 4 of this act or under any other

procedure authorized for an institution of higher education.

Sec. 8. RCW 28B.50.330 and 2009 c 229 s 1 are each amended
to read as follows:

(1) The boards of trustees of college districts are
empowered in accordance with the provisions of this chapter to
provide for the construction, reconstruction, erection,
equipping, demolition, and major alterations of buildings and
other capital assets, and the acquisition of sites, rights-of-

way, easements, improvements, or appurtenances for the use of
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the aforementioned colleges as authorized by the college board
in accordance with RCW 28B.50.140; to be financed by bonds
payable out of special funds from revenues hereafter derived
from income received from such facilities, gifts, bequests, or
grants, and such additional funds as the legislature may
provide, and payable out of a bond retirement fund to be
established by the respective district boards in accordance with
rules of the state board. With respect to building,
improvements, or repairs, or other work, where the estimated
cost exceeds ninety thousand dollars, or forty-five thousand
dollars if the work involves one trade or craft area, complete
plans and specifications for the work shall be prepared, the
work shall be put out for a public bid, and the contract shall
be awarded to the responsible bidder who submits the lowest
responsive bid. Any project regardless of dollar amount may be
put to public bid.

(2) This section does not apply when a contract is awarded
by the small works roster procedure authorized in ((REW

39-04-155)) sections 2 through 4 of this act.

(3) Where the estimated cost to any college of any building,
improvements, or repairs, or other work, is less than ninety
thousand dollars, or forty-five thousand dollars if the work
involves one trade or craft area, the publication requirements

of RCW 39.04.020 do not apply.

Sec. 9. RCW 35.22.620 and 2019 c 434 § 11 are each amended
to read as follows:

(1) As used in this section, the term "public works" means
as defined in RCW 39.04.010

(2) A first-class city may have public works performed by
contract pursuant to public notice and call for competitive

bids. As limited by subsection (3) of this section, a first-
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class city may have public works performed by city employees in
any annual or biennial budget period equal to a dollar value not
exceeding ten percent of the public works construction budget,
including any amount in a supplemental public works construction
budget, over the budget period. The amount of public works that
a first-class city has a county perform for it under RCW
35.77.020 shall be included within this ten percent limitation.

If a first-class city has public works performed by public
employees in any budget period that are in excess of this ten
percent limitation, the amount in excess of the permitted amount
shall be reduced from the otherwise permitted amount of public
works that may be performed by public employees for that city in
its next budget period. Twenty percent of the motor vehicle fuel
tax distributions to that city shall be withheld if two years
after the year in which the excess amount of work occurred, the
city has failed to so reduce the amount of public works that it
has performed by public employees. The amount so withheld shall
be distributed to the city when it has demonstrated in its
reports to the state auditor that the amount of public works it
has performed by public employees has been so reduced.

Whenever a first-class city has had public works performed
in any budget period up to the maximum permitted amount for that
budget period, all remaining public works within that budget
period shall be done by contract pursuant to public notice and
call for competitive bids.

The state auditor shall report to the state treasurer any
first-class city that exceeds this amount and the extent to
which the city has or has not reduced the amount of public works
it has performed by public employees in subsequent years.

(3) In addition to the percentage limitation provided in
subsection (2) of this section, a first-class city shall not

have public employees perform a public works project in excess
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of one hundred fifty thousand dollars if more than a single
craft or trade is involved with the public works project, or a
public works project in excess of seventy-five thousand five
hundred dollars if only a single craft or trade is involved with
the public works project or the public works project is street
signalization or street lighting. A public works project means a
complete project. The restrictions in this subsection do not
permit the division of the project into units of work or classes
of work to avoid the restriction on work that may be performed
by day labor on a single project.

(4) In addition to the accounting and recordkeeping
requirements contained in RCW 39.04.070, every first-class city
annually may prepare a report for the state auditor indicating
the total public works construction budget and supplemental
public works construction budget for that year, the total
construction costs of public works performed by public employees
for that year, and the amount of public works that is performed
by public employees above or below ten percent of the total
construction budget. However, if a city budgets on a biennial
basis, this annual report may indicate the amount of public
works that is performed by public employees within the current
biennial period that is above or below ten percent of the total
biennial construction budget.

Each first-class city with a population of one hundred fifty
thousand or less shall use the form required by RCW 43.09.205 to
account and record costs of public works in excess of five
thousand dollars that are not let by contract.

(5) The cost of a separate public works project shall be the
costs of materials, supplies, equipment, and labor on the
construction of that project. The value of the public works
budget shall be the value of all the separate public works
projects within the budget.
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(6) The competitive bidding requirements of this section may
be waived by the city legislative authority pursuant to RCW
39.04.280 if an exemption contained within that section applies
to the work or contract.

(7) In lieu of the procedures of subsections (2) and (6) of
this section, a first-class city may let contracts using the

small works roster process in ( (REW39-H4-155))Sections 2 through

4 of this act.

Whenever possible, the city shall invite at least one
proposal from a certified minority or woman contractor who shall
otherwise qualify under this section.

(8) The allocation of public works projects to be performed
by city employees shall not be subject to a collective
bargaining agreement.

(9) This section does not apply to performance-based
contracts, as defined in *RCW 39.35A.020(4), that are negotiated
under chapter 39,35A RCW.

(10) Nothing in this section shall prohibit any first-class
city from allowing for preferential purchase of products made
from recycled materials or products that may be recycled or
reused.

(11) (a) Any first-class city may procure public works with a
unit priced contract under this section for the purpose of
completing anticipated types of work based on hourly rates or
unit pricing for one or more categories of work or trades.

(b) For the purposes of this section, "unit priced contract"
means a competitively bid contract in which public works are
anticipated on a recurring basis to meet the business or
operational needs of the city, under which the contractor agrees
to a fixed period indefinite quantity delivery of work, at a

defined unit price for each category of work.
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(c) Unit priced contracts must be executed for an initial
contract term not to exceed three years, with the city having
the option of extending or renewing the unit priced contract for
one additional year.

(d) Invitations for unit price bids shall include, for
purposes of the bid evaluation, estimated quantities of the
anticipated types of work or trades, and specify how the city
will issue or release work assignments, work orders, or task
authorizations pursuant to a unit priced contract for projects,
tasks, or other work based on the hourly rates or unit prices
bid by the contractor. Contracts must be awarded to the lowest
responsible bidder as per RCW 39.04.010. Whenever possible, the
city must invite at least one proposal from a certified minority
or woman contractor who otherwise qualifies under this section.

(e) Unit price contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements of
chapter 39.12 RCW. Prevailing wages for all work performed
pursuant to each work order must be the prevailing wage rates in
effect at the beginning date for each contract year. Unit priced
contracts must have prevailing wage rates updated annually.
Intents and affidavits for prevailing wages paid must be
submitted annually for all work completed within the previous

twelve-month period of the unit priced contract.

Sec. 10. RCW 35.23.352 and 2019 c 434 s 1 are each amended
to read as follows:

(1) Any second-class city or any town may construct any
public works, as defined in RCW 39.04.010, by contract or day
labor without calling for bids therefor whenever the estimated
cost of the work or improvement, including cost of materials,
supplies and equipment will not exceed the sum of one hundred

sixteen thousand one hundred fifty-five dollars if more than one
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craft or trade is involved with the public works, or seventy-
five thousand five hundred dollars if a single craft or trade is
involved with the public works or the public works project is
street signalization or street lighting. A public works project
means a complete project. The restrictions in this subsection do
not permit the division of the project into units of work or
classes of work to avoid the restriction on work that may be
performed by day labor on a single project.

Whenever the cost of the public work or improvement,
including materials, supplies and equipment, will exceed these
figures, the same shall be done by contract. All such contracts
shall be let at public bidding upon publication of notice
calling for sealed bids upon the work. The notice shall be
published in the official newspaper, or a newspaper of general
circulation most likely to bring responsive bids, at least
thirteen days prior to the last date upon which bids will be
received. The notice shall generally state the nature of the
work to be done that plans and specifications therefor shall
then be on file in the city or town hall for public inspections,
and require that bids be sealed and filed with the council or
commission within the time specified therein. Each bid shall be
accompanied by a bid proposal deposit in the form of a cashier's
check, postal money order, or surety bond to the council or
commission for a sum of not less than five percent of the amount
of the bid, and no bid shall be considered unless accompanied by
such bid proposal deposit. The council or commission of the city
or town shall let the contract to the lowest responsible bidder
or shall have power by resolution to reject any or all bids and
to make further calls for bids in the same manner as the
original call.

When the contract is let then all bid proposal deposits
shall be returned to the bidders except that of the successful
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bidder which shall be retained until a contract is entered into
and a bond to perform the work furnished, with surety
satisfactory to the council or commission, in accordance with
RCW 39.08.030. If the bidder fails to enter into the contract in
accordance with his or her bid and furnish a bond within ten
days from the date at which he or she is notified that he or she
is the successful bidder, the check or postal money order and
the amount thereof shall be forfeited to the council or
commission or the council or commission shall recover the amount
of the surety bond. A low bidder who claims error and fails to
enter into a contract is prohibited from bidding on the same
project if a second or subsequent call for bids is made for the
project.

If no bid is received on the first call the council or
commission may readvertise and make a second call, or may enter
into a contract without any further call or may purchase the
supplies, material or equipment and perform the work or
improvement by day labor.

(2) For the purposes of this section, "lowest responsible
bidder" means a bid that meets the criteria under RCW
39.04.350 and has the lowest bid; provided, that if the city
issues a written finding that the lowest bidder has delivered a
project to the city within the last three years which was late,
over budget, or did not meet specifications, and the city does
not find in writing that such bidder has shown how they would
improve performance to be likely to meet project specifications
then the city may choose the second lowest bidder whose bid is
within five percent of the lowest bid and meets the same
criteria as the lowest bidder.

(3) The allocation of public works projects to be performed
by city or town employees shall not be subject to a collective

bargaining agreement.
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(4) In lieu of the procedures of subsection (1) of this
section, a second-class city or a town may let contracts using
the small works roster process provided in ( (REW—39-04-3155))

sections 2-4 of this act.

Whenever possible, the city or town shall invite at least
one proposal from a certified minority or woman contractor who
shall otherwise qualify under this section.

(5) The form required by RCW 43.09.205 shall be to account
and record costs of public works in excess of five thousand
dollars that are not let by contract.

(6) The cost of a separate public works project shall be the
costs of the materials, equipment, supplies, and labor on that
construction project.

(7) Any purchase of supplies, material, or equipment, except
for public work or improvement, where the cost thereof exceeds
seven thousand five hundred dollars shall be made upon call for
bids.

(8) Bids shall be called annually and at a time and in the
manner prescribed by ordinance for the publication in a
newspaper of general circulation in the city or town of all
notices or newspaper publications required by law. The contract
shall be awarded to the lowest responsible bidder.

(9) For advertisement and formal sealed bidding to be
dispensed with as to purchases with an estimated value of
fifteen thousand dollars or less, the council or commission must
authorize by resolution, use of the uniform procedure provided
in RCW 39.04.190.

(10) The city or town legislative authority may waive the
competitive bidding requirements of this section pursuant to
RCW 39.04.280 if an exemption contained within that section

applies to the purchase or public work.
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(11) This section does not apply to performance-based
contracts, as defined in *RCW 39.35A.020 (4), that are
negotiated under chapter 39.35A RCW.

(12) Nothing in this section shall prohibit any second-class
city or any town from allowing for preferential purchase of
products made from recycled materials or products that may be
recycled or reused.

(13) (a) Any second-class city or any town may procure public
works with a unit priced contract under this section for the
purpose of completing anticipated types of work based on hourly
rates or unit pricing for one or more categories of work or
trades.

(b) For the purposes of this section, "unit priced contract"
means a competitively bid contract in which public works are
anticipated on a recurring basis to meet the business or
operational needs of the city or town, under which the
contractor agrees to a fixed period indefinite quantity delivery
of work, at a defined unit price for each category of work.

(c) Unit priced contracts must be executed for an initial
contract term not to exceed three years, with the city or town
having the option of extending or renewing the unit priced
contract for one additional year.

(d) Invitations for unit price bids shall include, for
purposes of the bid evaluation, estimated quantities of the
anticipated types of work or trades, and specify how the city or
town will issue or release work assignments, work orders, or
task authorizations pursuant to a unit priced contract for
projects, tasks, or other work based on the hourly rates or unit
prices bid by the contractor. Contracts must be awarded to the
lowest responsible bidder as per RCW 39.04.010. Whenever

possible, the city or town must invite at least one proposal
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from a certified minority or woman contractor who otherwise
qualifies under this section.

(e) Unit price contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements of
chapter 39.12 RCW. Prevailing wages for all work performed
pursuant to each work order must be the prevailing wage rates in
effect at the beginning date for each contract year. Unit priced
contracts must have prevailing wage rates updated annually.
Intents and affidavits for prevailing wages paid must be
submitted annually for all work completed within the previous
twelve-month period of the unit priced contract.

(14) Any second-class city or town that awards a project to
a bidder under the criteria described in subsection (2) of this
section must make an annual report to the department of commerce
that includes the total number of bids awarded to certified
minority or women contractors and describing how notice was

provided to potential certified minority or women contractors.

Sec. 11 RCW 35.61.135 and 2009 c 229 s 10 are each amended
to read as follows:

(1) All work ordered, the estimated cost of which is in
excess of twenty thousand dollars, shall be let by contract and
competitive bidding. Before awarding any such contract the board
of park commissioners shall publish a notice in a newspaper of
general circulation where the district is located at least once
thirteen days before the last date upon which bids will be
received, inviting sealed proposals for such work, plans, and
specifications which must at the time of publication of such
notice be on file in the office of the board of park
commissioners subject to the public inspection. The notice shall

state generally the work to be done and shall call for proposals
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for doing the same to be sealed and filed with the board of park
commissioners on or before the day and hour named therein.

Each bid shall be accompanied by a certified or cashier's
check or postal money order payable to the order of the
metropolitan park district for a sum not less than five percent
of the amount of the bid, or accompanied by a bid bond in an
amount not less than five percent of the bid with a corporate
surety licensed to do business in the state, conditioned that
the bidder will pay the metropolitan park district as ligquidated
damages the amount specified in the bond, unless the bidder
enters into a contract in accordance with the bidder's bid, and
no bid shall be considered unless accompanied by such check,
cash, or bid bond. At the time and place named such bids shall
be publicly opened and read and the board of park commissioners
shall proceed to canvass the bids and may let such contract to
the lowest responsible bidder upon plans and specifications on
file or to the best bidder submitting the bidder's own plans and
specifications. The board of park commissioners may reject all
bids for good cause and readvertise and in such case all checks,
cash, or bid bonds shall be returned to the bidders. If the
contract is let, then all checks, cash, or bid bonds shall be
returned to the bidders, except that of the successful bidder,
which shall be retained until a contract is entered into for
doing the work, and a bond to perform such work furnished with
sureties satisfactory to the board of park commissioners in the
full amount of the contract price between the bidder and the
metropolitan park district in accordance with the bid. If the
bidder fails to enter into the contract in accordance with the
bid and furnish the bond within ten days from the date at which
the bidder is notified that the bidder is the successful bidder,
the check, cash, or bid bonds and the amount thereof shall be

forfeited to the metropolitan park district. If the bidder fails

Page 24 of 52



CPARB - Small Works Committee
Pre-Read
12/8/2022

to enter into a contract in accordance with the bidder's bid,
and the board of park commissioners deems it necessary to take
legal action to collect on any bid bond required by this
section, then the metropolitan park district is entitled to
collect from the bidder any legal expenses, including reasonable
attorneys' fees occasioned thereby. A low bidder who claims
error and fails to enter into a contract is prohibited from
bidding on the same project if a second or subsequent call for
bids is made for the project.

(2) As an alternative to requirements under subsection (1)
of this section, a metropolitan park district may let contracts
using the small works roster process under ((REW—39-04-355))

sections 2 through 4 of this act.

(3) Any purchase of materials, supplies, or equipment, with
an estimated cost in excess of forty thousand dollars, shall be
by contract. Any purchase of materials, supplies, or equipment,
with an estimated cost of less than fifty thousand dollars shall
be made using the process provided in RCW 39.04.190. Any
purchase of materials, supplies, or equipment with an estimated
cost of fifty thousand dollars or more shall be made by
competitive bidding following the procedure for letting
contracts for projects under subsection (1) of this section.

(4) As an alternative to requirements under subsection (3)
of this section, a metropolitan park district may let contracts
for purchase of materials, supplies, or equipment with the
suppliers designated on current state agency, county, city, or
town purchasing rosters for the materials, supplies, or
equipment, when the roster has been established in accordance
with the competitive bidding law for purchases applicable to the
state agency, county, city, or town. The price and terms for

purchases shall be as described on the applicable roster.

Page 25 of 52



CPARB - Small Works Committee
Pre-Read
12/8/2022

(5) The park board may waive the competitive bidding
requirements of this section pursuant to RCW 39.04.280 if an
exemption contained within RCW 39.04.280 applies to the purchase
or public work.

Sec. 12. RCW 35.82.076 and 2000 c 138 s 205 are each
amended to read as follows:

A housing authority may establish and use a small works
roster for awarding contracts under ((REW—389-04-3155)) sections 2
through 4 of this act.

Sec. 13. RCW 36.32.235 and 2019 c 434 s 8 are each amended

to read as follows:

(1) In each county which by resolution establishes a county
purchasing department, the purchasing department shall enter
into leases of personal property on a competitive basis and
purchase all supplies, materials, and equipment on a competitive
basis, for all departments of the county, as provided in this
chapter and chapter 39.04 RCW, except that the county purchasing
department is not required to make purchases that are paid from
the county road fund or equipment rental and revolving fund.

(2) As used in this section:

(a) "Public works" has the same definition as in RCW
39.04.010.

(b) "Riverine project" means a project of construction,
alteration, repair, replacement, or improvement other than
ordinary maintenance, executed at the cost of the state or of
any municipality, or which is by law a lien or charge on any
property, carried out on a river or stream and its tributaries
and associated floodplains, beds, banks, and waters for the
purpose of improving aquatic habitat, improving water quality,
restoring floodplain function, or providing flood protection.

(c) "Stormwater project" means a project of construction,

alteration, repair, replacement, or improvement other than
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ordinary maintenance, executed at the cost of the state or of
any municipality, or which is by law a lien or charge on any
property, carried out on a municipal separate storm sewer
system, and any connections to the system, that is regulated
under a state-issued national pollutant discharge elimination
system general municipal stormwater permit for the purpose of
improving control of stormwater runoff quantity and quality from
developed land, safely conveying stormwater runoff, or reducing
erosion or other water quality impacts caused by municipal
separate storm sewer system discharges.

(3) Except as otherwise specified in this chapter or in
chapter 36.77 RCW, all counties subject to these provisions
shall contract on a competitive basis for all public works after
bids have been submitted to the county upon specifications
therefor. Such specifications shall be in writing and shall be
filed with the clerk of the county legislative authority for
public inspection.

(4) An advertisement shall be published in the county
official newspaper stating the time and place where bids will be
opened, the time after which bids will not be received, the
character of the work to be done, the materials and equipment to
be furnished, and that specifications therefor may be seen at
the office of the clerk of the county legislative authority. An
advertisement shall also be published in a legal newspaper of
general circulation in or as near as possible to that part of
the county in which such work is to be done. If the county
official newspaper is a newspaper of general circulation
covering at least forty percent of the residences in that part
of the county in which such public works are to be done, then
the publication of an advertisement of the applicable
specifications in the county official newspaper is sufficient.

Such advertisements shall be published at least once at least
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thirteen days prior to the last date upon which bids will be
received.

(5) The bids shall be in writing, may be in either hard copy
or electronic form as specified by the county, shall be filed
with the clerk, shall be opened and read in public at the time
and place named therefor in the advertisements, and, after being
opened, shall be filed for public inspection. No bid may be
considered for public work unless it is accompanied by a bid
deposit in the form of a surety bond, postal money order, cash,
cashier's check, or certified check in an amount equal to five
percent of the amount of the bid proposed.

(6) The contract for the public work shall be awarded to the
lowest responsible bidder. Any or all bids may be rejected for
good cause. The county legislative authority shall require from
the successful bidder for such public work a contractor's bond
in the amount and with the conditions imposed by law.

(7) If the bidder to whom the contract is awarded fails to
enter into the contract and furnish the contractor's bond as
required within ten days after notice of the award, exclusive of
the day of notice, the amount of the bid deposit shall be
forfeited to the county and the contract awarded to the next
lowest and best bidder. The bid deposit of all unsuccessful
bidders shall be returned after the contract is awarded and the
required contractor's bond given by the successful bidder is
accepted by the county legislative authority. Immediately after
the award is made, the bid gquotations obtained shall be recorded
and open to public inspection and shall be available by
telephone inquiry.

(8) As limited by subsection (11) of this section, a county
subject to these provisions may have public works performed by
county employees in any annual or biennial budget period equal

to a dollar value not exceeding ten percent of the public works
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construction budget, including any amount in a supplemental
public works construction budget, over the budget period.

Whenever a county subject to these provisions has had public
works performed in any budget period up to the maximum permitted
amount for that budget period, all remaining public works except
emergency work under subsection (13) of this section within that
budget period shall be done by contract pursuant to public
notice and call for competitive bids as specified in subsection
(3) of this section. The state auditor shall report to the state
treasurer any county subject to these provisions that exceeds
this amount and the extent to which the county has or has not
reduced the amount of public works it has performed by public
employees in subsequent years.

(9) A county may procure public works with a unit priced
contract under this section for the purpose of completing
anticipated types of work based on hourly rates or unit pricing
for one or more categories of work or trades.

(a) For the purposes of this section, "unit priced contract"
means a competitively bid contract in which public works are
anticipated on a recurring basis to meet the business or
operational needs of the county, under which the contractor
agrees to a fixed period indefinite quantity delivery of work,
at a defined unit price for each category of work.

(b) Unit priced contracts must be executed for an initial
contract term not to exceed one year, with the county having the
option of extending or renewing the unit priced contract for one
additional year.

(c) Invitations for unit price bids shall include, for
purposes of the bid evaluation, estimated quantities of the
anticipated types of work or trades, and specify how the county
will issue or release work assignments, work orders, or task

authorizations pursuant to a unit priced contract for projects,
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tasks, or other work based on the hourly rates or unit prices
bid by the contractor. The contract must be awarded to the
lowest responsible bidder as defined under RCW 39.04.010.
Whenever possible, the county must invite at least one bid from
a certified minority or woman contractor who otherwise qualifies
under this section.

(d) Unit price contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements of
chapter 39.12 RCW. Prevailing wages for all work performed
pursuant to each work order must be the prevailing wage rates in
effect at the beginning date for each contract year. Unit priced
contracts must have prevailing wage rates updated annually.
Intents and affidavits for prevailing wages paid must be
submitted annually for all work completed within the previous
twelve-month period of the unit priced contract.

(10) If a county subject to these provisions has public
works performed by public employees in any budget period that
are in excess of this ten percent limitation, the amount in
excess of the permitted amount shall be reduced from the
otherwise permitted amount of public works that may be performed
by public employees for that county in its next budget period.
Ten percent of the motor vehicle fuel tax distributions to that
county shall be withheld if two years after the year in which
the excess amount of work occurred, the county has failed to so
reduce the amount of public works that it has performed by
public employees. The amount withheld shall be distributed to
the county when it has demonstrated in its reports to the state
auditor that the amount of public works it has performed by
public employees has been reduced as required.

(11) In addition to the percentage limitation provided in
subsection (8) of this section, counties subject to these

provisions containing a population of four hundred thousand or
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more shall not have public employees perform: A public works
project in excess of ninety thousand dollars if more than a
single craft or trade is involved with the public works project,
a riverine project or stormwater project in excess of two
hundred fifty thousand dollars if more than a single craft or
trade is involved with the riverine project or stormwater
project, a public works project in excess of forty-five thousand
dollars if only a single craft or trade is involved with the
public works project, or a riverine project or stormwater
project in excess of one hundred twenty-five thousand dollars if
only a single craft or trade is involved with the riverine
project or stormwater project. A public works project, a
riverine project, and a stormwater project means a complete
project. The restrictions in this subsection do not permit the
division of the project into units of work or classes of work to
avoid the restriction on work that may be performed by public
employees on a single project.

The cost of a separate public works project shall be the
costs of materials, supplies, equipment, and labor on the
construction of that project. The value of the public works
budget shall be the value of all the separate public works
projects within the budget.

(12) In addition to the accounting and recordkeeping
requirements contained in chapter 39.04 RCW, any county which
uses public employees to perform public works projects under RCW
36.32.240(1) shall prepare a year-end report to be submitted to
the state auditor indicating the total dollar amount of the
county's public works construction budget and the total dollar
amount for public works projects performed by public employees

for that year.
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The year-end report submitted pursuant to this subsection to
the state auditor shall be in accordance with the standard form
required by RCW 43.09.205.

(13) Notwithstanding any other provision in this section,
counties may use public employees without any limitation for
emergency work performed under an emergency declared pursuant to
RCW 36.32.270, and any such emergency work shall not be subject
to the limitations of this section. Publication of the
description and estimate of costs relating to correcting the
emergency may be made within seven days after the commencement
of the work. Within two weeks of the finding that such an
emergency existed, the county legislative authority shall adopt
a resolution certifying the damage to public facilities and
costs incurred or anticipated relating to correcting the
emergency. Additionally this section shall not apply to
architectural and engineering or other technical or professional
services performed by public employees in connection with a
public works project.

(14) In lieu of the procedures of subsections (3) through
(12) of this section, a county may let contracts using the small
works roster process provided in ((REW—39-064-3155)) sections 2
through 4 of this act.

Whenever possible, the county shall invite at least one
proposal from a certified minority or woman contractor who shall
otherwise qualify under this section.

(15) The allocation of public works projects to be performed
by county employees shall not be subject to a collective
bargaining agreement.

(16) This section does not apply to performance-based
contracts, as defined in *RCW 39.35A.020(4), that are negotiated
under chapter 39.35A RCW.
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(17) Nothing in this section prohibits any county from
allowing for preferential purchase of products made from
recycled materials or products that may be recycled or reused.
(18) This section does not apply to contracts between the
public stadium authority and a team affiliate under RCW
36.102.060(4), or development agreements between the public
stadium authority and a team affiliate under RCW 36.102.060(7)
or leases entered into under RCW 36.102.060(8) .

Sec. 15. RCW 36.32.250 and 2009 c 229 s 8 are each amended
to read as follows:

No contract for public works may be entered into by the
county legislative authority or by any elected or appointed
officer of the county until after bids have been submitted to
the county upon specifications therefor. Such specifications
shall be in writing and shall be filed with the clerk of the
county legislative authority for public inspection. An
advertisement shall be published in the county official
newspaper stating the time and place where bids will be opened,
the time after which bids will not be received, the character of
the work to be done, the materials and equipment to be
furnished, and that specifications therefor may be seen at the
office of the clerk of the county legislative authority. An
advertisement shall also be published in a legal newspaper of
general circulation in or as near as possible to that part of
the county in which such work is to be done. If the county
official newspaper is a newspaper of general circulation
covering at least forty percent of the residences in that part
of the county in which such public works are to be done, then
the publication of an advertisement of the applicable
specifications in the county official newspaper shall be

sufficient. Such advertisements shall be published at least once
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at least thirteen days prior to the last date upon which bids
will be received. The bids shall be in writing, shall be filed
with the clerk, shall be opened and read in public at the time
and place named therefor in the advertisements, and after being
opened, shall be filed for public inspection. No bid may be
considered for public work unless it is accompanied by a bid
deposit in the form of a surety bond, postal money order, cash,
cashier's check, or certified check in an amount equal to five
percent of the amount of the bid proposed. The contract for the
public work shall be awarded to the lowest responsible bidder.
Any or all bids may be rejected for good cause. The county
legislative authority shall require from the successful bidder
for such public work a contractor's bond in the amount and with
the conditions imposed by law. If the bidder to whom the
contract is awarded fails to enter into the contract and furnish
the contractor's bond as required within ten days after notice
of the award, exclusive of the day of notice, the amount of the
bid deposit shall be forfeited to the county and the contract
awarded to the next lowest and best bidder. A low bidder who
claims error and fails to enter into a contract is prohibited
from bidding on the same project if a second or subsequent call
for bids is made for the project. The bid deposit of all
unsuccessful bidders shall be returned after the contract is
awarded and the required contractor's bond given by the
successful bidder is accepted by the county legislative
authority. In the letting of any contract for public works
involving less than forty thousand dollars, advertisement and
competitive bidding may be dispensed with on order of the county
legislative authority. Immediately after the award is made, the
bid quotations obtained shall be recorded and open to public

inspection and shall be available by telephone inquiry.

Page 34 of 52



CPARB - Small Works Committee
Pre-Read
12/8/2022

As an alternative to requirements under this section, a
county may let contracts using the small works roster process

under ((REW-—39-04-155)) sections 2 through 4 of this act.

This section does not apply to performance-based contracts,
as defined in RCW 39.35A.020(4), that are negotiated under
chapter 39.35A RCW.

Sec. 16. RCW 36.77.075 and 2000 c 138 s 208 are each
amended to read as follows:

In lieu of the procedure for awarding contracts that is
provided in RCW 36.77.020 through 36.77.040, a county may award
contracts for public works projects on county roads using the
small works roster process under ((REW—39-04-3155)) sections 2
through 4 of this act.

Sec. 17. RCW 39.04.200 and 2000 c 138 s 103 are each
amended to read as follows:

Any local government using the uniform process established
in RCW 39.04.190 to award contracts for purchases must post a
list of the contracts awarded under that process at least once
every two months. Any state agency or local government using the
small works roster process established in ( (REW—39-04-155))

sections 2 through 4 of this act to award contracts for

construction, building, renovation, remodeling, alteration,
repair, or improvement of real property must make available a
list of the contracts awarded under that process at least once
every year. The list shall contain the name of the contractor or
vendor awarded the contract, the amount of the contract, a brief
description of the type of work performed or items purchased
under the contract, and the date it was awarded. The list shall
also state the location where the bid quotations for these

contracts are available for public inspection.
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RCW 39.04.380 and 2015 ¢ 225 s 39 are each amended
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43> In any bidding process for public works in which a bid

is received from a nonresident contractor from a state that

a comparable

provides a percentage bidding preference,

percentage disadvantage must be applied to the bid of that

This subsection does not apply until the

nonresident contractor.

department of enterprise services has adopted the rules and

of this section,

(2)

procedures for reciprocity under subsection
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or has determined and announced that rules are not necessary for
implementation.

((#4)¥)) (2) A nonresident contractor from a state that
provides a percentage bid preference means a contractor that:

(a) Is from a state that provides a percentage bid
preference to its resident contractors bidding on public works
contracts; and

(b) At the time of bidding on a public works project, does
not have a physical office located in Washington.

((45))) (3) The state of residence for a nonresident
contractor is the state in which the contractor was incorporated
or, if not a corporation, the state where the contractor's
business entity was formed.

((#6))) (4) This section does not apply to public works
procured pursuant to ((REW—39-04-155)) sections 2 through 4 of

this act, RCW 39.04.280, or any other procurement exempt from

competitive bidding.

Sec. 19. RCW 39.12.040 and 2019 c 434 s 6 are each amended
to read as follows:

(1) (a) Except as provided in subsection (2) of this section,
before payment is made by or on behalf of the state, or any
county, municipality, or political subdivision created by its
laws, of any sum or sums due on account of a public works
contract, it is the duty of the officer or person charged with
the custody and disbursement of public funds to require the
contractor and each and every subcontractor from the contractor
or a subcontractor to submit to such officer a "Statement of
Intent to Pay Prevailing Wages". For a contract in excess of ten
thousand dollars, the statement of intent to pay prevailing
wages must include:

(1) The contractor's registration certificate number; and
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(ii) The prevailing rate of wage for each classification of
workers entitled to prevailing wages under RCW 39.12.020 and the
estimated number of workers in each classification.

(b) Each statement of intent to pay prevailing wages must be
approved by the industrial statistician of the department of
labor and industries before it is submitted to the disbursing
officer. Unless otherwise authorized by the department of labor
and industries, each voucher claim submitted by a contractor for
payment on a project estimate must state that the prevailing
wages have been paid in accordance with the prefiled statement
or statements of intent to pay prevailing wages on file with the
public agency. Following the final acceptance of a public works
project, it is the duty of the officer charged with the
disbursement of public funds, to require the contractor and each
and every subcontractor from the contractor or a subcontractor
to submit to such officer an affidavit of wages paid before the
funds retained according to the provisions of RCW 60.28.011 are
released to the contractor. On a public works project where no
retainage is withheld, the affidavit of wages paid must be
submitted to the state, county, municipality, or other public
body charged with the duty of disbursing or authorizing
disbursement of public funds prior to final acceptance of the
public works project. If a subcontractor performing work on a
public works project fails to submit an affidavit of wages paid
form, the contractor or subcontractor with whom the
subcontractor had a contractual relationship for the project may
file the forms on behalf of the nonresponsive subcontractor.
Affidavit forms may only be filed on behalf of a nonresponsive
subcontractor who has ceased operations or failed to file as
required by this section. The contractor filing the affidavit
must accept responsibility for payment of prevailing wages

unpaid by the subcontractor on the project pursuant to RCW

Page 38 of 52



CPARB - Small Works Committee
Pre-Read
12/8/2022

39.12.020 and 39.12.065. Intentionally filing a false affidavit
on behalf of a subcontractor subjects the filer to the same
penalties as are provided in RCW 39.12.050. Each affidavit of
wages paid must be certified by the industrial statistician of
the department of labor and industries before it is submitted to
the disbursing officer.

(2) As an alternate to the procedures provided for in

subsection (1) of this section, for public works projects of

( (Ewo—thousand—F£3 hundred—dettars)) five thousand dollars or
less ( (ard—foer—projeects—wherethe limited publie—works—pr 55) )

as allowed under ((REW—39-64-355(3))) section 4 of this act:

(a) An awarding agency may authorize the contractor or
subcontractor to submit the statement of intent to pay
prevailing wages directly to the officer or person charged with
the custody or disbursement of public funds in the awarding
agency without approval by the industrial statistician of the
department of labor and industries. The awarding agency must
retain such statement of intent to pay prevailing wages for a
period of not less than three years.

(b) Upon final acceptance of the public works project, the
awarding agency must require the contractor or subcontractor to
submit an affidavit of wages paid. Upon receipt of the affidavit
of wages paid, the awarding agency may pay the contractor or
subcontractor in full, including funds that would otherwise be
retained according to the provisions of RCW 60.28.011. Within
thirty days of receipt of the affidavit of wages paid, the
awarding agency must submit the affidavit of wages paid to the
industrial statistician of the department of labor and
industries for approval.

(c) A statement of intent to pay prevailing wages and an
affidavit of wages paid must be on forms approved by the

department of labor and industries.
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(d) In the event of a wage claim and a finding for the
claimant by the department of labor and industries where the
awarding agency has used the alternative process provided for in
this subsection (2), the awarding agency must pay the wages due
directly to the claimant. If the contractor or subcontractor did
not pay the wages stated in the affidavit of wages paid, the
awarding agency may take action at law to seek reimbursement
from the contractor or subcontractor of wages paid to the
claimant, and may prohibit the contractor or subcontractor from
bidding on any public works contract of the awarding agency for
up to one year.

(e) Nothing in this section may be interpreted to allow an
awarding agency to subdivide any public works project of more
than ( (Ewe—theousand—five—hundred)r)r five thousand dollars for the

purpose of circumventing the procedures required by subsection

(1) of this section.

Sec. 20. RCW 52.14.110 and 2019 c 434 s 12 are each amended
to read as follows:

Insofar as practicable, purchases and any public works by
the district shall be based on competitive bids. A formal sealed
bid procedure shall be used as standard procedure for purchases
and contracts for purchases executed by the board of
commissioners. Formal sealed bidding shall not be required for:

(1) The purchase of any materials, supplies, or equipment if
the cost will not exceed the sum of forty thousand dollars.
However, whenever the estimated cost does not exceed seventy-
five thousand dollars, the commissioners may by resolution use
the process provided in RCW 39.04.190 to award contracts;

(2) Contracting for work to be done involving the
construction or improvement of a fire station or other buildings

where the estimated cost will not exceed the sum of thirty
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thousand dollars, which includes the costs of labor, material,
and equipment;
(3) Contracts using the small works roster process under

( (REW—39-04-155)) sections 2 through 4 of this act; and

(4) Any contract for purchases or public work pursuant to
RCW 39.04.280 if an exemption contained within that section

applies to the purchase or public work.

Sec. 21. RCW 53.08.120 and 2018 c 149 s 2 are each amended
to read as follows:

(1) All material and work required by a port district not
meeting the definition of public work in RCW 39.04.010(4) may be
procured in the open market or by contract and all work ordered
may be done by contract or day labor.

(2) (a) All such contracts for work meeting the definition of

"public work" in RCW 39.04.010(4), ((&k timated stof which
ceeds—thRr hundred—thousand—deltlarssy)) shall be awarded using

a competitive bid process. The contract must be awarded at
public bidding upon notice published in a newspaper of general
circulation in the district at least thirteen days before the
last date upon which bids will be received, calling for bids
upon the work, plans and specifications for which shall then be
on file in the office of the commission for public inspection.
The same notice may call for bids on such work or material based
upon plans and specifications submitted by the bidder. The
competitive bidding requirements for purchases or public works
may be waived pursuant to RCW 39.04.280 if an exemption
contained within that section applies to the purchase or public
work.

(b) For all contracts related to work meeting the definition

of "public work" in RCW 39.04.010(4) ((thet—ar ratedat

+Fha haiind d +heoa Aa—a
T \S3 S

thr hundr thousand r—tess)), a port district may
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let contracts using the small works roster process under ((REW

39-04-155)) sections 2 through 4 of this act in lieu of

advertising for bids. Whenever possible, the managing official
shall invite at least one proposal from a minority contractor
who shall otherwise qualify under this section.

When awarding such a contract for work, when utilizing
proposals from the small works roster, the managing official
shall give weight to the contractor submitting the lowest and
best proposal, and whenever it would not violate the public
interest, such contracts shall be distributed equally among
contractors, including minority contractors, on the small works
roster.

(c) Any port district may construct any public work, as
defined in RCW 39.04.010, by contract without calling for bids
whenever the estimated cost of the work or improvement,
including cost of materials, supplies, and equipment, will not
exceed the sum of forty thousand dollars. A "public works
project" means a complete project. The restrictions in this
subsection do not permit the division of the project into units
of work or classes of work to avoid calling for bids. The port
district managing official shall make his or her best effort to
reach out to qualified contractors, including certified minority
and woman-owned contractors.

(3) (a) A port district may procure public works with a unit
priced contract under this section or RCW 39.04.010(2) for the
purpose of completing anticipated types of work based on hourly
rates or unit pricing for one or more categories of work or
trades.

(b) For the purposes of this section, unit priced contract
means a competitively bid contract in which public works are
anticipated on a recurring basis to meet the business or

operational needs of a port district, under which the contractor
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agrees to a fixed period indefinite quantity delivery of work,
at a defined unit price, for each category of work.

(c) Unit priced contracts must be executed for an initial
contract term not to exceed three years, with the port district
having the option of extending or renewing the unit priced
contract for one additional year.

(d) Invitations for unit priced bids shall include, for
purposes of the bid evaluation, estimated quantities of the
anticipated types of work or trades, and specify how the port
district will issue or release work assignments, work orders, or
task authorizations pursuant to a unit priced contract for
projects, tasks, or other work based on the hourly rates or unit
prices bid by the contractor. Contracts must be awarded to the
lowest responsible bidder as per RCW 39.04.010. Whenever
possible, the port district must invite at least one proposal
from a minority or woman contractor who otherwise qualifies
under this section.

(e) Unit priced contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements of
chapter 39.12 RCW. Prevailing wages for all work performed
pursuant to each work order must be the prevailing wage rates in
effect at the beginning date for each contract year. Unit priced
contracts shall have prevailing wage rates updated annually.
Intents and affidavits for prevailing wages paid shall be
submitted annually for all work completed within the previous

twelve-month period of the unit priced contract.

Sec. 22. RCW 54.04.070 and 2019 c 434 s 7 are each amended
to read as follows:

(1) Any item, or items of the same kind of materials,
equipment, or supplies purchased, the estimated cost of which is

in excess of thirty thousand dollars, exclusive of sales tax,
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shall be by contract. However, a district may make purchases of
the same kind of items of materials, equipment, and supplies not
exceeding twelve thousand dollars in any calendar month without
a contract, purchasing any excess thereof over twelve thousand
dollars by contract.

(2) Any work ordered by a district commission, the estimated
cost of which is in excess of fifty thousand dollars, exclusive
of sales tax, shall be by contract. However, a district
commission may have its own regularly employed personnel perform
work which is an accepted industry practice under prudent
utility management without a contract. For purposes of this
section, "prudent utility management" means performing work with
regularly employed personnel utilizing material of a worth not
exceeding three hundred thousand dollars in value without a
contract. This limit on the value of material being utilized in
work being performed by regularly employed personnel shall not
include the value of individual items of equipment. For the
purposes of this section, the term "equipment" includes but is
not limited to conductor, cabling, wire, pipe, or lines used for
electrical, water, fiber optic, or telecommunications.

(3) Before awarding a contract required under subsection (1)
or (2) of this section, the commission shall publish a notice
once or more in a newspaper of general circulation in the
district at least thirteen days before the last date upon which
bids will be received, inviting sealed proposals for the work or
materials. Plans and specifications for the work or materials
shall at the time of publication be on file at the office of the
district and subject to public inspection. Any published notice
ordering work to be performed for the district shall be mailed
at the time of publication to any established trade association
which files a written request with the district to receive such

notices. The commission may, at the same time and as part of the
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same notice, invite tenders for the work or materials upon plans
and specifications to be submitted by the bidders.

(4) As an alternative to the competitive bidding
requirements of this section and RCW 54.04.080, a district may
let contracts using the small works roster process under ((REW

39-04-1+55)) sections 2 through 4 of this act.

(5) Whenever equipment or materials required by a district
are held by a governmental agency and are available for sale but
such agency is unwilling to submit a proposal, the commission
may ascertain the price of such items and file a statement of
such price supported by the sworn affidavit of one member of the
commission, and may consider such price as a bid without a
deposit or bond.

(6) Pursuant to RCW 39.04.280, the commission may waive the
competitive bidding requirements of this section and RCW
54.04.080 if an exemption contained within RCW 39.04.280 applies
to the purchase or public work.

(7) (a) A district may procure public works with a unit
priced contract under this section, RCW 54.04.080, or 54.04.085
for the purpose of completing anticipated types of work based on
hourly rates or unit pricing for one or more categories of work
or trades.

(b) For the purposes of this section, unit priced contract
means a competitively bid contract in which public works are
anticipated on a recurring basis to meet the business or
operational needs of a district, under which the contractor
agrees to a fixed period indefinite quantity delivery of work,
at a defined unit price, for each category of work.

(c) Unit priced contracts must be executed for an initial
contract term not to exceed three years, with the district
having the option of extending or renewing the unit priced

contract for one additional year.
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(d) Invitations for unit price bids shall include, for
purposes of the bid evaluation, estimated quantities of the
anticipated types of work or trades, and specify how the
district will issue or release work assignments, work orders, or
task authorizations pursuant to a unit priced contract for
projects, tasks, or other work based on the hourly rates or unit
prices bid by the contractor. Where electrical facility
construction or improvement work is anticipated, contractors on
a unit priced contract shall comply with the requirements under
RCW 54.04.085 (1) through (5). Contracts must be awarded to the
lowest responsible bidder as per RCW 39.04.010.

(e) Unit price contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements of
chapter 39.12 RCW. Prevailing wages for all work performed
pursuant to each work order must be the prevailing wage rates in
effect at the beginning date for each contract year. Unit priced
contracts must have prevailing wage rates updated annually.
Intents and affidavits for prevailing wages paid must be
submitted annually for all work completed within the previous

twelve-month period of the unit priced contract.

Sec. 23. RCW 57.08.050 and 2019 c 434 s 10 are each
amended to read as follows:

(1) All work ordered, the estimated cost of which is in
excess of fifty thousand dollars, shall be let by contract and
competitive bidding. Before awarding any such contract the board
of commissioners shall publish a notice in a newspaper of
general circulation where the district is located at least once
thirteen days before the last date upon which bids will be
received, inviting sealed proposals for such work, plans and
specifications which must at the time of publication of such

notice be on file in the office of the board of commissioners
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subject to the public inspection. The notice shall state
generally the work to be done and shall call for proposals for
doing the same to be sealed and filed with the board of
commissioners on or before the day and hour named therein.

Each bid shall be accompanied by a certified or cashier's
check or postal money order payable to the order of the county
treasurer for a sum not less than five percent of the amount of
the bid, or accompanied by a bid bond in an amount not less than
five percent of the bid with a corporate surety licensed to do
business in the state, conditioned that the bidder will pay the
district as liquidated damages the amount specified in the bond,
unless the bidder enters into a contract in accordance with the
bidder's bid, and no bid shall be considered unless accompanied
by such check, cash or bid bond. At the time and place named
such bids shall be publicly opened and read and the board of
commissioners shall proceed to canvass the bids and may let such
contract to the lowest responsible bidder upon plans and
specifications on file or to the best bidder submitting the
bidder's own plans and specifications. The board of
commissioners may reject all bids for good cause and readvertise
and in such case all checks, cash or bid bonds shall be returned
to the bidders. If the contract is let, then all checks, cash,
or bid bonds shall be returned to the bidders, except that of
the successful bidder, which shall be retained until a contract
shall be entered into for doing the work, and a bond to perform
such work furnished with sureties satisfactory to the board of
commissioners in the full amount of the contract price between
the bidder and the commission in accordance with the bid. If the
bidder fails to enter into the contract in accordance with the
bid and furnish the bond within ten days from the date at which
the bidder is notified that the bidder is the successful bidder,

the check, cash, or bid bonds and the amount thereof shall be
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forfeited to the district. If the bidder fails to enter into a
contract in accordance with the bidder's bid, and the board of
commissioners deems it necessary to take legal action to collect
on any bid bond required by this section, then the district
shall be entitled to collect from the bidder any legal expenses,
including reasonable attorneys' fees occasioned thereby. A low
bidder who claims error and fails to enter into a contract is
prohibited from bidding on the same project if a second or
subsequent call for bids is made for the project.

(2) As an alternative to requirements under subsection (1)
of this section, a water-sewer district may let contracts using
the small works roster process under ((REW—39-04-155)) sections
2 through 4 of this act.

(3) Any purchase of materials, supplies, or equipment, with
an estimated cost in excess of forty thousand dollars, shall be
by contract. Any purchase of materials, supplies, or equipment,
with an estimated cost of less than fifty thousand dollars shall
be made using the process provided in RCW 39.04.190. Any
purchase of materials, supplies, or equipment with an estimated
cost of fifty thousand dollars or more shall be made by
competitive bidding following the procedure for letting
contracts for projects under subsection (1) of this section.

(4) As an alternative to requirements under subsection (3)
of this section, a water-sewer district may let contracts for
purchase of materials, supplies, or equipment with the suppliers
designated on current state agency, county, city, or town
purchasing rosters for the materials, supplies, or equipment,
when the roster has been established in accordance with the
competitive bidding law for purchases applicable to the state
agency, county, city, or town. The price and terms for purchases

shall be as described on the applicable roster.
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(5) The board may waive the competitive bidding requirements
of this section pursuant to RCW 39.04.280 if an exemption
contained within that section applies to the purchase or public
work.

(6) (a) A district may procure public works with a unit
priced contract under this section for the purpose of completing
anticipated types of work based on hourly rates or unit pricing
for one or more categories of work or trades.

(b) For the purposes of this section, "unit priced contract"
means a competitively bid contract in which public works are
anticipated on a recurring basis to meet the business or
operational needs of the district, under which the contractor
agrees to a fixed period indefinite quantity delivery of work,
at a defined unit price for each category of work.

(c) Unit priced contracts must be executed for an initial
contract term not to exceed one year, with the district having
the option of extending or renewing the unit priced contract for
one additional year.

(d) Invitations for unit price bids must include, for
purposes of the bid evaluation, estimated quantities of the
anticipated types of work or trades, and specify how the
district will issue or release work assignments, work orders, or
task authorizations pursuant to a unit priced contract for
projects, tasks, or other work based on the hourly rates or unit
prices bid by the contractor. Contracts must be awarded to the
lowest responsible bidder as per RCW 39.04.010. Whenever
possible, the district must invite at least one proposal from a
certified minority or woman contractor who otherwise qualifies
under this section.

(e) Unit price contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements of

chapter 39.12 RCW. Prevailing wages for all work performed
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pursuant to each work order must be the prevailing wage rates in
effect at the beginning date for each contract year. Unit priced
contracts must have prevailing wage rates updated annually.
Intents and affidavits for prevailing wages paid must be
submitted annually for all work completed within the previous

twelve-month period of the unit priced contract.

Sec. 24. RCW 70.44.140 and 2016 c 51 s 1 are each amended
to read as follows:

(1) All materials purchased and work ordered, the estimated
cost of which is in excess of seventy-five thousand dollars,
shall be by contract. Before awarding any such contract, the
commission shall publish a notice at least thirteen days before
the last date upon which bids will be received, inviting sealed
proposals for such work. The plans and specifications must at
the time of the publication of such notice be on file at the
office of the public hospital district, subject to public
inspection: PROVIDED, HOWEVER, That the commission may at the
same time, and as part of the same notice, invite tenders for
the work or materials upon plans and specifications to be
submitted by bidders. The notice shall state generally the work
to be done, and shall call for proposals for doing the same, to
be sealed and filed with the commission on or before the day and
hour named therein. Each bid shall be accompanied by bid
proposal security in the form of a certified check, cashier's
check, postal money order, or surety bond made payable to the
order of the commission, for a sum not less than five percent of
the amount of the bid, and no bid shall be considered unless
accompanied by such bid proposal security. At the time and place
named, such bids shall be publicly opened and read, and the
commission shall proceed to canvass the bids, and may let such

contract to the lowest responsible bidder upon plans and
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specifications on file, or to the best bidder submitting his or
her own plans and specifications. If, in the opinion of the
commission, all bids are unsatisfactory, they may reject all of
them and readvertise, and in such case all bid proposal security
shall be returned to the bidders. If the contract is let, then
all bid proposal security shall be returned to the bidders,
except that of the successful bidder, which is retained until a
contract shall be entered into for the purchase of such
materials for doing such work, and a bond to perform such work
furnished, with sureties satisfactory to the commission, in an
amount to be fixed by the commission, not less than twenty-five
percent of contract price in any case, between the bidder and
commission, in accordance with the bid. If such bidder fails to
enter into the contract in accordance with the bid and furnish
such bond within ten days from the date at which the bidder is
notified that he or she is the successful bidder, the bid
proposal security and the amount thereof shall be forfeited to
the public hospital district. A low bidder who claims error and
fails to enter into a contract is prohibited from bidding on the
same project if a second or subsequent call for bids is made for
the project.

(2) As an alternative to the requirements of subsection (1)
of this section, a public hospital district may let contracts
using the small works roster process under ((REW—39-04-355))

sections 2 through 4 of this act.

(3) Any purchases with an estimated cost of up to fifteen
thousand dollars may be made using the process provided in RCW
39.04.190.

(4) The commission may waive the competitive bidding
requirements of this section pursuant to RCW 39.04.280 if an
exemption contained within that section applies to the purchase

or public work
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Sec. 25. RCW 87.03.436 and 2010 c 201 s 2 are each amended
to read as follows:

All contract projects, the estimated cost of which is less

than ( (ke Srarebeed

ar

howsand—detlars)r) the amount authorized by

the small works statute, may be awarded using the small works

roster process under ((REW—39-04-155)) sections 2 through 4 of

this act.

NEW SECTION. Sec. 26. Sections 2 through 4 of this act are
each added to chapter 39.04 RCW.

NEW SECTION. Sec. 27. The following acts or parts of acts
are each repealed:

(L)RCW 39.04.155 (Small works roster contract procedures—
Limited public works process—Definition) and 2015 ¢ 225 s 33,
2009 ¢ 74 s 1, & 2008 ¢ 130 s 17; and

(2)RCW 39.04.156 (Small works roster manual—Notification to
local governments) and 2000 ¢ 138 s 104.

NEW SECTION. Sec. 28. Sections 1 through 27 of this act take
effect July 1, 2024

—=—— END ---
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