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Legal Requirements

Use the bulleted links below to go directly to related information:

· Background
· 1978 Uniform Guidelines 

· State and Federal Requirements 

· Professional Standards 

Background
In 1964 Congress passed the Civil Rights Act.  Between 1966 and 1978 the Equal Employment Opportunity Commission, the US Department of Justice, the US Department of Labor and the Civil Service Commission each developed separate Guidelines to be followed when selecting employees.  

In 1971, an influential decision was handed down by the Supreme Court in Griggs v Duke Power, provided guidance in how future testing would be approached.  In 1978 the Federal Uniform Guidelines on Employee Selection Procedures were developed. Since then related statutes have been passed by Congress and case law pertaining to the assessment and hiring of employees has grown.  These Guidelines have consistently been recognized and supported by the courts who give these principles deference and heavy consideration when determining cases.  Professional standards have also been recognized and followed by the courts relating to job analysis, interviews, and assessment processes.  If we do not follow these guidelines it puts us at risk if cases are filed with the courts.

Test developers must have an understanding of the legal requirements and professional standards that guide him/her.  Test development is extremely technical and it has a direct impact upon applicants being given consideration for a job.  It also has a direct impact upon the efficiency and effectiveness of the agency.  

Because of the highly technical nature of testing we strongly encourage agency test developers to seek advice and consultation from assessment specialists.
1978 Federal Uniform Guidelines 

In 1978 four federal agencies came together to develop what has come to be referred to simply as the Guidelines, short for Section 60-3, Uniform Guidelines on Employee Selection Procedures (1978); 43 FR 38295 (August 25, 1978).''  

The Guidelines explain the proper procedures that must be followed to ensure valid and legally defensible personnel selection procedures.  The original guidelines resulted from the enactment of the 1964 Civil Rights Act, and more specifically Title VII.

Subsequently, Congress has passed additional statutes that affect the original Guidelines, which served as protection for members of protected groups.  The rules have now been expanded to encompass protection for age discrimination, disability and other protected status.

The Guidelines note that a prima facie case of discrimination has been established when more people from any group are selected or pass a selection process at greater than 80% the rate of any other group.  For instance if 100 men and 100 women apply for a police job and 70% of the men pass the tests then at least 56% of the women must pass the test (80% of the pass rate for men of 70%), which was…or a prima facie case of discrimination will be deemed to have occurred.

On occasion the federal courts have held that discrimination has occurred when the differences between pass rates have not been so great, but a statistical test of significance has suggested the differences are beyond chance.  Often a test related to a Chi-Square or "Best Fit Analysis" is used, called a Maentel-Hanzel Test.  

The Guidelines recognize three methods by which assessment and selection procedures may be validated.  These are criterion, construct, and content validation, with an appropriate job analysis.  With criterion and construct validation strategies, the test developer must have a background in research and statistics.  Since most human resources professional don't have the required technical background, the courts have recognized the content strategy, which can be implemented without requiring statistical expertise.  Biddle and Associates has an excellent user and printer friendly copy of the Guidelines that you may either refer to or download:   www.uniformguidelines.com/uniformguidelines.html
One of the better sites that cover the 1980 Uniform Employee Selection Guidelines Interpretation and Clarification (Questions and Answers) can be found at:  http://www.uniformguidelines.com/qandaprint.html
State and Federal Requirements and Legal Precedents 

Federal Requirements.  The case law regarding assessment and selection has been well settled in federal and state courts.  The support for most of these court decisions is based on understandings contained in the Civil Rights Act of 1964, specifically Title VII, and subsequent legislation, such as Age Discrimination in Employment Act, American with Disabilities Act, and others.   The operational processes that must be followed are contained in the various professional standards and the Uniform Guidelines. 
Selected Court Decisions
Griggs v. Duke Power Co. 401 US 424 (1971)

The Supreme Court held that even unintentional discrimination was not acceptable.  This was also true for minimal qualifications and other assessment and/or selection criteria.  If there was demonstrable discrimination, the process must be validated.

Washington v Davis. 426 US 229 (1976)

This decision reinforced the Griggs decision that a positive relationship must be demonstrated between the job and selection process.  Additionally, the Davis decision required a "probing judicial review" and "less deference to seemingly reasonable acts of administrators."

Ward's Cove Packing Co., Inc. v. Antonio. 490 U.S. 642 (1989) This was an important decision that affects not only the test developer, but also the recruiter.  In this case, the Supreme Court held that the appropriate recruitment pool to use when engaging in disparate impact analysis was the relevant and qualified group of applicants. If a recruiter is looking for an engineer, the appropriate comparison group is how many engineers are qualified within a reasonable recruitment area.

Connecticut v. Teal, 457 U.S. 440 (1982) http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=457&invol=440
In the Connecticut case, the State used a multiple hurdle assessment and selection process.  Disparate impact was noted at separate levels of the process, but when final selections were made there was no discriminatory impact.  The court held that the "bottom line" was not sufficient.  Each part of the acquisition and selection process must pass scrutiny.  If one part of the process is shown to be discriminatory, then the whole process is held to be discriminatory.  Additionally, the court once again gave "great deference" to the Guidelines.
Watson v Fort Worth Bank and Trust (1989) 487 U.S. 977 (Certiorari To The United States Court Of Appeals For The Fifth Circuit)

In this case, the Supreme Court determined that disparate treatment was a legitimate standard, and that an individual can challenge singular discriminatory behavior.  Ms. Watson was passed over three times for promotion while white applicants were promoted.  The bank made discriminatory comments.  These comments combined with being “passed over” suggested to the court that Ms. Watson could bring suit.  

Albemarle Paper Co. v Moody. 422 U.S. 405 (1975)

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=422&invol=405
The Supreme Court noted that validity could only be demonstrated and proved when a job analysis had been completed prior to the testing process.  The court held that any tests used must "measure the person for the job and not the person in the abstract."   Additionally, selection criteria and minimal qualifications must be established through the job analysis.  For instance, in some cases a high school education may not be required when a test could determine an applicant's competency.

Bouman v. Block, 940 F.2d 1211 (9th Cir.1991), cert. denied by Block v. Bouman, 502 U.S. 1005 (1991)   Two citations for the Bouman decision are: 

http://bulk.resource.org/courts.gov/c/F2/940/940.F2d.1211.88-55130.88-6009.88-6458.88-6010.89-55784.html
This was an important case.  It was originally decided in district court and affirmed by the 9th circuit, with certiorari denied.  It set a number of rules for assessment that HR departments are well-advised to consider.  Some of its most important considerations include,

· All examinations  should be validated according to professional standards

· All selection components should be developed from the job analysis and selection plans.
· A job analysis is required to establish a demonstrable linkage between the assessment and job. It must be completed before the assessment process begins

· Each step of the selection process must be standard scored in order to ensure that the proper weighting of different components used in the selection process.
· When using multiple interview panels, each rater's score must be standardized to ensure that each panel with have equal means and standard deviations. Also, rater bias should be analyzed.
· All interview panel members must be trained to measure the dimensions being assessed.
· The interview will have behaviorally anchored rating scales.
· Reliability must be calculated.
· Weights must be developed by Subject Matter Experts (SMEs).  Other courts have recognized statistical or Beta weights. 

· Cut-off scores must be set by either a job-related process or one that does not have adverse impact.
· Records will be maintained by gender, race and ethnicity and analyzed at least once each year.
State Requirements.  In 2002 the Washington State Legislature passed legislation that required large modifications to its Merit Civil Service System.  There are now specific statutes contained within the Revised Codes of Washington (RCW) and Washington Administrative Codes (WAC) that direct activities when engaging in test development, assessment application, and certification for hiring consideration. 

Revised Code of Washington, 41.06.010 authorized the establishment of a state personnel system based on merit principles and scientific methods governing the hiring, promotion, transfer, layoff, recruitment, retention, classification and compensation, removal, discipline, training and career development with a focus on the welfare of its civil service employees.

How we as human resources professionals interpret and implement the provisions of 41.06 are defined in the Washington Administrative Codes.  WAC 357.16.060 directs our actions in the development and administration of tests and assessment.   The WACs are the rules we follow, unless there are specific federal or legal provisions that would take precedence. 

It is the wisest course of action to become familiar with the RCWs and WACs, and to follow them.  If a procedure is challenged, it is difficult to defend agency actions if the WACs were not followed or federal requirements ignored.

Washington has a number of collective bargaining labor agreements.  Some of these agreements contain provisions that supersede the WACs that are discussed below and must be considered and referenced.  

NOTE:  Every action you take that results in producing or reducing an applicant pool is part of the selection process, and considered by the courts part of the testing program.  Even recruitment decisions have an effect upon the applicant pool, and are legally considered part of the assessment process.  Remember the Connecticut versus Teal decision discussed above.  The bottom line does not count; every part of the selection process is considered part of the assessment process and must be valid and reliable.

WAC 357.16.070:  Allows an agency to use any assessment or screening process it believes best and appropriate to evaluate an applicant's ability to perform the job.  The screening process may use resume reviews, training and experience evaluations, written tests, oral examinations, supplemental questionnaires, personality evaluation, physical ability tests, assessment centers, bio-data, background checks, and references, or whatever process is believed to be the most appropriate.  Screening methods must be based upon a recent job analysis.

WAC 357.16.085:  Requires that all examinations "must be based upon documented job analysis that identifies the competencies needed to perform successfully in a state position."  Provisions are allowed for reasonable testing accommodations.

WAC 357.16.075:  Allows agencies to limit the number of applicants who will be considered for appointment or will be further considered as the screening process goes forward.

WAC 357.16.075:  Provides for the agency to make the determination on reasonable accommodations, unless the agency can show undue hardships in allowing an applicant to request the use of a reasonable accommodation.

Hints:  Ask the applicant what he/she would like as a reasonable accommodation.  Also remember that the courts historically have looked at the entire state as the employer, not a single agency.  So, if you agency has a small budget, the courts tend to look at the resources for all of state government.
WAC 357.16.095:  Requires that when scoring or rating the results of an assessment, a reliable and consistent process must be used, and that anything rated must be based upon a job analysis.

WAC 357.16.100:  Requires that applicant test scores must be made available to the applicant within a reasonable period of time.   While you and your agency make the final determination on what is considered reasonable, usually 10 to 15 days is an adequate time period to make scores available.

WAC 357.16.110:  Requires that when a screening process is applied before applicants are certified for final choice by the appointing authority, veteran's preference points must be applied to the final aggregate score.  You can reference the Veteran’s Guidance materials.

WAC 357.16.125:  Requires that an agency's assessment and certification procedures MUST provide the following descriptions:

1. How the eligible pool of certified candidates was determined. (357.16.130)

2. How the number of certified names forwarded was limited.

3. How veterans’ requirements were applied (357.16.110).

4. How supplemental certification requirements were followed.

5. How all certified candidates were considered.

6. If optional consideration was given to training program approved applicants.

7. If provisions were made for considering transition pool candidates.

8. When the agency will consider qualified individuals seeking reemployment. (357.19.470).

WAC 357.16.130:  Requires that job applicants be considered for positions only if they meet the competency requirements established through a job analysis.  Job applicants MUST be certified for hiring consideration in the following order, unless superseded by collective bargaining labor agreement:

1. All eligible internal lay-off candidates must be certified.

2. Promotional candidates may be certified, according to agency written policy.

3. If there are no names on the internal list, statewide layoff candidates MUST be certified.

4. Eligible transition pool candidates must be certified when there are no layoff or promotional candidates. 

WAC 357.16.155:  Allows an agency to remove or disqualify a candidate for a job, class, or class series for "good and sufficient reason."  While an agency has wide latitude, and may disqualify an applicant from an entire series for poor test performance, this WAC should be used judiciously and only in the most egregious of situations.

WAC 357.16.170:  Allows a candidate to request a review of examination/test results and/or the removal of his/her name from consideration due to good and sufficient reason under the provisions of WAC 357.16.155.

WAC 357.16.175:  Provides that review requests go to the agency that was responsible for the assessment process.  It is recommended that agencies have a published appeal procedure before beginning any testing process.  Courts tend not to consider procedures that have been developed after a grievance or complaint has been filed.

Professional Standards
The courts have also recognized a number of professional standards for the construction and use of tests.  The most important of these is referred to as the Standards.  In a challenge or grievance, the test developer is expected to have adhered to these guidelines which were developed jointly between the American Psychological Association (APA), the National Council on Measurement in Education (NCME), and the American Education Research Association (AERA).  To obtain a copy of the Standards, you may order from AERA Publication Sales noted below.  

American Education Research Association Publications Sales
1430 K Street, NW, Suite 1200
Washington, DC 20005
email
The Principles, or Principles for Validation and Use of Personnel Selection Procedures are issued by the Society for Industrial and Organizational Psychology.  They are technical in nature, and describe the steps that should be followed in the development of personnel tests.  These are published on online, and may be referenced at:  http://www.siop.org/Principles/principles.pdf
Another good source for information is the Department of Labor Standards for Testing and Assessment: an Employer's Guide to Good Practices.   The guide speaks to technical issues, the appropriate type of tests that might be considered in different situations, and describes what different types of tests measure.   These may be located at:  http://www.qrcinc.com/dol_standards8.htm
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